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was not between the plaintiff and tpe defendants, but between defendant
No. 1 and defendant No.2.

[M6] As regards the seoond question iJ; is too general for a.n answer.
We eonfine ourselves to saying that, in a suit such as is the present, an
appellate Court, when a decree has been given against one defendant
only, oan alter the decree so as to render liable another defendant, 31 C. 643=8
against whom the plaintiff has preferred no appeal. O. W. N. 196.

The consequence is that the appeal must be' dismissed with two
separate sets of costs payable to the two separate sets of respondents,
inoluding the costs of the reference.

PRINSEPI J. I agree.
GROSE, J. I agree.
BABINGTON, J. I agree.
BRETT, J. I agree.

31. C. 647 (=8. C W. N. 446.)

[617] FULL BENCH.
Before Sir Francis W. Maclean, X.O.I.E., Ohief Justice,

Mr, Justice Prinsep, Mr. Justice Ghose, Mr. Justice Harrington
and Mr. Justice Brett.

TAMIZUDDIN v. ASHRUB ALI.*
[29th March, 1904.]

Suit-Possession-Non-occupany raiyat-Speci]ic Iieiie] Act (1 oj 1877) 8 'J-Lim,ita­
tiot! Act (XV oj 1877), art. 120 alld art. 142.

Held by the Full Bench (Prinaep, J. dissenting)-
The period of limitation appficable to the case of a non-occupancy rlloiyat,

who bas been dispcsseased from his holding, otherwise thllon in execution of
a decree, is either six or twelve years as provided for in art. 120 or art. 142
of the Limitation Aot (XV of 1877).

The remedy indicated in ,. 9 of the Speoifio ReI iet Act (I of 18';7) is not
the only remedy whioh the LegiBlature ha.B provided for a non-occupancy
raiyat, who bss been dispoasesaed otherwise than in due course of law,

Bhagabati Oharan Roy v. Luton M011dal (1) overruled.
[Ref. 7. C. L. J. 7~=12 C. W. N. 89'J.J

REFERENCE to the Ful Bench by Rampini and Handley, JJ.
The Order of Reference was in the following termsr->

"The plaintiff'B bring the suit out of which the Seoond Appea.l arises to recovee
pOBsession of certain plots of land, from which they allege they have been dis­
pOBBessed by the defendants. They claim to have llo right to the land under llo kabuliat
exeouted by them in favour of the b anuas 17~ gundas oo-sharer landlords, in wh ich
the remaining 4 annas 2~ gundss co-sh arers acquiesced about a mcnth a.fter its
execution. They aver that they had posssesaion of the land under this kabu,liat.
until dispcssessed by the defendants in Bysack 1305. or April 1898. The dcten­
dants traverBe the plaintiffs' allegations, and allege that they are in posaess ion of
the land undee a setblement with the landlords.

"The Munaif found in favour of the plaintitis, and held the defendants to be
treBpasBers.

"The defendants appealed and the Subordinate Judge remanded the case under
section 566 for the reoording of the evidenoe of certain witnesses, whom the Munsit
had neglected to examine. The Muns it, before whom the case came on remand,
found the plaintiffs' kabutiat. to be genuine, but oame to the conctus ion thllot the
4 annaB Il~ gundas co-sharers had never agreed to it. The Subordinate Judge, when

* Referenoe to Full Bench in Appeal from AppellElbe Decree No. 851 of 1900.
(1) (1902) 7 c. W, N. 218.
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81 Cal. 618 INDIAN R1GH OOURT BEPOR~8 (yo1.

1904 the case [618] again came before him, found the plaintiffs' pottah to be genuine,
MAROH 119. but held that as it was for a period of six y~rs from 1290-1304, its term had expired,

and So the pJaintiffs' title, if any, had come to an end. He observed that the plain­
FULL tift, if wrongfully dispossessed, m~ht have sued within six months under seotion 9
BENOH. ct the specific Relief Act, but as they did not do so (having instituted this suit only

____ on tbe [Jtb December 1898) they could only succeed on proof of title, and, as in his
31 C 6~"=8 opinion they had no title he dismissed the suit. In ooming to this oonoluaion he

C W· N 116 relied on the ruling of this Court in Purmeshur Ohowdhru v. Brijo Lall Ohowdhry
• •. • (1) and Niea 0 hand Gaito. v . J{allchi Ram Baqani. (2)

"The plaintiffs now appeal. On their behalf it had been urged (1) that the
rulings on which the SubordinateJudge relies relate to persons claiming to be owners
of land, and not to tenants, to which class the plaintiffs belong, and ('.I) that even
if the terms of the lease executed in their favour has expired, they are non.occu
pancy raiuate, whose tenancy has not been determined in any of the ways pres­
cribed by Chapter VI of the Bengal Tenancy Act, and that they have therefore a
right to hold over until their landlords put an end to the right as tenants, and that
being so, they have a right to recover possession, unless the detendants show that
they have a better title to the land, a question which the Subordinate Judge had
not considered or decided.

"We think these contentions are well Iounded. The rulings oited by the Sub­
ordinate Judge do not relate to tenants, and even if they do, the plaintiffs, being
non-occupancy raiyats, who have apparently been aolJowed by their landlords to
hold over after the expiry of the term for which the land was leased to them ha.ve a
good title to the land, enuitl ing them to recover possession of it against any one,
who is not shown to have a better tittle than they .

.. 'l'hc respondents' pleader, however, urges, (11 that the suit is barred by limi­
tation, and \21 that in any case the case must go baok to the Subordinate Judge
that he may decide whether the 4 annss 2~ gundas oc-aharers ever acq u iesced in or
consented to the lease executed in favour of the plaintilis by the 5 annas17~ gundas
co-sharers.

"In support of the plea that tho suit is barred by lim itation the pleader for the
respondent quotes the case of Bhaqabati Charan Roy v. LlIto'fl MOlldal (8), in whioh
it bas been held that when a non-occupancy raiuat sues for possesaion, the period of
lim itation applicable is six months under Article 3 of the 2nd Sohedule of the
Limitation Act. The learned Judges who decided that allose refer in their judg­
msut to the case of Ramdhall Bluulra. v. Ram Kumar De (4), in which Norris and
Ghose, JJ. expressed an opinion that the period of limitation in such a case as the
present was 12 years, but they object.

(1) that this expression of opinion is a mere obiter dictum, and
(II) that it is not a correct view of the la~.
.. '1'here can be no doubt that, if the case of Bha.gabati Oharan Roy v.

L11t01. l'd01ldal has been rightly decided, this suit is barred by limitation,
and that the bubordinate Judge's decree dism isaing it should be affirmed.
[6~!)} But it would appear to us that this case has not been rightly decided, and
that the period of limitation applicable to a case such as this is not six months,
but either six years under Article 120 or 12 years under Artiole 142, Sohedule II,
Act XV of 1817. The learned Judgos who decided the case of Bhaqabaii. Oharan.
11011 v. Luton Mandai seem to have beld that a non-ocoupancy ra.yat when ejected
from his holding otherwise than in exeoution of a decree must sue under Artiole 9
of the Specific Relief Act and cannot take advantage of any other article of the 2nd
Schedule of the Limitation Act. We think this is Dot the case. We consider
that a nou.occupancy raiyat ejected otherwise than in execution of a decree, if, as in
this case, his tenancy has not been legally determined, has llo title in him (viz., the
title of a tenant, who is allowed to hold over), whioh entitles him to bring a suit
to recover possession otherwise than under the provisions of section 9 of the Speoific
Belief Act, and that accordingry he can bring his suit either within 6 years or 12
years as provided for in Articles 120 and 142 0: the 2nd Sohedule to the LimitatioD
Act.

We have noted th",t in the case of Bhagabati Churas: Roy v. Luton Mandai the
plaintit1 had been ejected by h is landlord, while in this case the. plaintiffs !!,lJe,:::e
that they have been ejected by third persons. But we do not think that this faot
distinguiahes the present case from thllot of Bhaqobat iOharall R~y v . Luton MO'fldal(3)
because in a case of ejectment of a non-occupancy raiyat It seems to make IlO
difference, who dispos,esses him, and (':I) because the learned Judges who deoidecl
----------

(1) (18139) 1. L. R. 17 Cal. 256.
(2) (1899) r. L. R. 26 Cal. on

1108

l31 (1902) 7 O. W. N. 218.
(4) (1890) 1. L. R. 17 Cal. 926.
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tha.t case seem to have intended to la.y it down as a general principie that section 9
of the Specific Relief Act and Articl8l'B of the 2nd Schedule of the Limitation Act 1901
apply to all non.coeupaney raiyuts who have been ejected otherwis~ than in execu- MARCH !lB.
tion of a decree, by whomsoever they may ha,ye been dispossessed. FULL

.. As for these reasons we do not consider that we ought to follow the ruling in BENCH
the cue of Bhagabati Charal1 Roy v. Luton Motldal, we are constrained to refer this. _.
case to a Full Bench, which we accordin{lly do. 31 C 64'1=8

The questions we would propound f~r their consideration are- O. W: N. 14&.
(1) Whether the case of BhagabatJ Charas» Royv. 1,uton Mandai has been

righty deoided.
(2) If not, what is the period of limitation applicable to the case of a non­

occupancy raiyat, who bas been dispossessed from his holding otberwisll than in
exeoution of 110 decree ?..

Maulavi Sirajul Islam for the appellant. The scope and object of
s. 9 of the Specific Relief Act is-

(1) to prevent people from taking the law into their own hands,
(2) to discourage breach of the peace, and
(8) to give a summary remedy to persons, who are dispossessed

otherwise than according to the provisions of the law, but it
reserves the right to institute suits founded upon title.

[650] Wali Ahmad Khan 'v . Ajudhia Kandu (I), Ismail Ariff v.
Mahomad Ghous (2), Krishnarav Yash Vant v. Vasudev Apaji
Ghotikar (8).

[PRINSEP, J. A non-occupancy raiyat has no title,]
I rely upon the Bengal Tenancy Aot, which reeognizes that 110 non­

occupancy raiYllot has 1Io limited proprietary right-s. 4 and s, 5 of the
Bengal Tenancy Act--Non-occupancy raiyats are classed as tenants-­
Ch. VI and S. 48 and B. 44 of the Act. He has a right to sublet, to trans­
fer according to custom and local usage and to make improvements and his
holding is heritable-s. 45, S. 79, S. 85 s. 160 (e) and S. 183 of tho Act.
From these sections it is quite clear be bas got some title-So C. Mitra's
Tagore Law Lectures, 1895, p. 345-Goburdhone Saha v. Karuna
Rewa (4). An occupancy raiyat has only two years from the date of dis­
possession to bring a. suit fQr recovery of possession, and it may be said it
would be anomalous, if a non-occupancy raiya.t bas a. longer period. But
there are several such anomalies, e.q., a landlord who is the proprietor
of the whole sixteen annas share has tbree years only to execute a
decree for rent, but a. co-sharer has 12 years.

Babu Akhay Kumar Banerji for the respondent. The finding is
that the plaintiff's lease was for a term whicb expired in 1898, and
immediately after that my client dispossesaed him. There is nothing in
the Bengal Tenancy Act to show what the position of a non-occupancy
raiyat is after the expiry of the term. He bas a right to be in posses­
sion during the term of the lease and nothing more. After expiry of tbe
term of the lease, if be wished to contend that the defendant had been
in possession wrongfully, and that he was entitled to recover posses­
sion on the strength of his previous possession without entering into a
question of title a.t all, he ought to have brought his action witbin six
months, but be did not do so-Wise V. Ameerunnessa Khatoon (5).

[MAOLEAN, C. J. What is the position of your client?]
Tbere is a finding that he is a trespasser; he has no title. The

following cases were also cited :-Janardun Acharjee v. Baradhun

(1) (1891) I. L R. 13 All. 537,558. (4) (1897) 1. L. R. 25 Cal. 75.
(2) (1893) 1. L. R. 20 Cal. 834. (5) (1879) L. B. 7 I. A. 73,80.
(8) (1884) I. L. R. 8 Bom. 371.
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1904 [661] Acharjee (t), Ramgati Mandul y. Shyama Oharan Dutt (2),
MABOH !a9. Administrator-General of Bengal v. Asiaf Ali (3), Ertaza Hossein v,

FULL Bany Mistry (~), and Kawa Manjj v. Khowaz Nussiv (5).
BENOH. MACLEAN, C. J. I regret that in this case I am unable to follow

- the ruling in Bhagabati Ohurn Roy v. Luton Mondul (6). I do not think
~1~. ~7": the case is governed by article 3 of the second schedule to the Limitation
. .. . Act. The suit is one for the establishment of title and reoovery of

possession: it cannot be regarded as merely a. suit for possession under
section 9 of the Specific Relief Aot. I agree with the referring Judges
, that the plaintiffs being non-oeeupanoy raiya.ts, who ha.ve apparently
been allowed by their landlords to hold over a.fter the expiry of the term
for whioh the land was leased to them, have a good title to the land,
entitling them to recover possession of it a.gainst a.ny one, who is not
shown to have a better title than themselves.' Here the defendants are
mere trespassers. As I concur in the reasoning and conclusion of the
referring Judges, I do not think it necessary to say more. I may also
say I have read Mr. Justice Ghosa's judgment, in whioh I also concur.
I answer the first question in the negatJ,ve; the second question in the
eireumstancea of the case beeomes unimportant and does not praotioally
arise.

PRINSEP, J. This is 80 suit brought by 80 non-ooeupsnev ra.iyat for
possession of land, of which he has been illegally dispossessed by the
defendant, who is found to be a tresp80Sser.

The point referred to this Full Bench is wha.t is the Iimitation for
such a suit, and a reference bas been made because the referring Judges
do not agree with Bhaghabati Charas» Roy v, Luton Mandal (6), in
which it was held that such Ii suit is under section 9 of the Specific Relief
Aot and must be brought within six months from the alleged illegal
dispossession.

A suit under section 9 of the Specific Relief Act i8 a. possessory
suit in which no question of title is involved. Possession within the
prescribsd period and dispossession without· the [652] consent of the
plaintiff and otherwise than is due course of law are the only issues
for determination, and it has consequently been held that where a per­
son seeks to recover possession of property of which he has been illegal­
ly dispossessed, on proof of his title to the property the suit is governed
hy the ordinary law of limitation.

The question before us is whether the present suit is one of that
desoripsion. The suit is brought by 80 uon-oeoupauey raiyat to recover
possession of land .. by establishment of title, and the issue before us is
whether the plaintiff, a non-occupancy raiyat, has Bony ti~le to the land
beyond his right to be placed in possession on the ground that he has
been illega1Jy ejected,

Seotion 44 of the Bengal Tena.noy Aot declares that a non-oeeupaucy
raiyat shaM be liable to ejectment only on certain stated grounds, and
under section 45 tho landlord can sue to eiect him on expiration
of his lease only after notice duly served. Section 59 declares that no
tenant shall be ejected from his tenure of holding except in exeoution of
a decree. The law thus. declares the right of an occupancy raiya.t to
be maintained in possession. Does this constitute a title in the land?

(1) (1868) 9 W. R. 513.
(2) (1902) 6 C. W. N. 919.
(3) (1900) I. L. R. 28 Cllol. 227.
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Or is it not rather So right to beomaintained in possession, until ejected 1901
in due course of law as therein desoribed-Is not llr B1ilit to recover MAROR i9.
possession of land, from which non-oeeupanoy raiY80t has been illegally FULL
ejeoted founded simply on his right to be maintained in possession BENOR.
rather than on any title with him in the Iand. The right to hold
possession as against an illegal dispossession is one .which is a possessory 81 C. 617==8
suit under seotion 9 of the Specific Relief Act is with any person, who Q. W. N. 416.
oan prove an illegal dispossession. The law protects him against the
illegal dispoasesston quite independently of any title on which hEl"may claim
to hold it. He has a right to remain there as aga.inst the dispossessor,
even though such person may have a superior title. In a possessory suit
under section 9 of the Specific Relief Act the question of title to the Iand
in suit cannot be ro.ised. Such a suit is determined simply on the ground
of illegal dispossession within the prescribed period of six months. I
therefore am of opinion that there is a clear distinction between a suit
founded on a right to be restored to possession, because that possession
has [658] been illegAtUy disturbed and suit to recover possession illegally
disturbed OD the ground that there is a title in tbe plaintiff in the land
irrespective of the right which everyone, even one who is a trespasser
and without any title, has to be maintained in possession aga.inst an
illegal dispossession.

In my opinion, while a non-occupancy raiyat has Il right to be
maintained in possession against an illegal dispossession. he has no
title in the land irrespective of such right and that right is not a title
such 80S would bring his suit outside section 9 of the Specific Relief Act.

What is the title of a uon-oecnpanoy raiyat, in a suit brought
against hia-Iandlord to recover possession by reason of his illegal dis­
possoaslon ? He has a right to be restored to possession because the
disturbance may be contrary to the terms of sections 44 and 45 of the
Bengal Tena.ncy Act, which contain the law on the subject. He could
not in my opinion bring a suit to recover possession on the strength of
his title. In a suit aga.inst tis landlord the question of illegal ejectment
such at! could be raised on a suit under section 9 of the Bpecifio Relief
Act could alone be raised. He has no title in the land a.s against his land­
lord. He has no title to oonvey to another in his lifetime by his
voluntary act or on his death to his heir. His heir may be entitled to
the standing crop raised by the deceased, all has been just declared by
this Full Bench, but he cannot claim possession of the holding. The
title to the land, on which a suit osn be brought to recover possession
at! against a. trespasser, is with the landlord. The right to be main­
tained in possession or to be restored to possession against a trespasser,
whioh may be pleaded in a suit brought by a non-occupancy raiyat
depends on his right not to be disturbed-not on any title in him
independent of that right. The right not to be disturbed in peaceful
possession is even with one, who is a trespasser. In my opinion a non­
occupancy ra.iya.t has no higher right and ha.s no title on which he can
bring a suit to recover possession, except one based on that right, and
such a. suit oan only be one within section 9 of the Specific Relief Aot.
These are the considerations which were present to me as one of the
Judges in Bhagabutty Charas: Roy v. Luton Mondal (1).

[654] I 80m confirmed in this opinion by reference to the law of
limitation in regard to a suit to reoover possession of land brought by an

(1) (1909) 7 C. W. N. ~U8.
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1901 occupancy raiyat. Such a. suit can be brought only within two years
MAROH jl9. from the date of dispossession, Bengal Tenancy Act, Schedule III (3).

Still if such a suit on title by a nun-occupancy raiyat is outside section 9
~~i. of the Specific Relief Act it csn be brought-within a much longer period

under the ordinary law of limitation. It would therefore be that, while
31 C. 617=8 a suit by a raiyat having the statutory right of occupancy can be brought
C. W N. 1Ji16. only within two years, a much longer period is allowed for a suit by a

non-oecupancy raiyat of an inferior class. It has been suggested that
this is due to an oversight on the part of the Legislature, and that in
specially providing for the case of an occupancy raiyat the Legislature
has neglected to deal with suits by a raiyat of au inferior class, and has
thus allowed bim the benefit of a longer time under the ordinary law of
limitation within which he can bring his suit. I cannot accept this view
when in my opinion a different and reasonable explanation is forthcoming.
It seems to me rather that the Legislature proceeded on the ground stated
by me.

In my opinion the case of Bhagabutty Oharan Ro·y v. Luton
Mondal (1) was rightly decided, and the term of limitation applicable to
the present suit is six months, the suit being one under section 9 of the
Specific Relief Act.

GHOSE, J. The true question involved in this reference is whether
the remedy indicated in section 9 of the Specifi« Relief Act is the only
remedy wbich the Legislature has provided for a non-occupancy raiyat,
who has been dispossessed otherwise than in due course .of law; for, if
not, it is obvious that the limitation of six, months provided by that
Mction does not apply, and that the suit is governed by some one or
other of the articlea in the Indian Limitation Act. The chief argument
in support of the proposition that it is the only remedy seems to be that
a non-occunsucy raiyat has no right to the land, but has only a right to
he maintained in possession, until he is ejected in accordance with the
[655] provisions of sections 44 to 46 of tho Bengal 'I'enaney Act. I
regret I am unable to accept this proposition a.s correct.

Chapter VI of the Bengal Tenancy Act gives to a non-occupancy
raiyat certain rights. After such a raiyat has been admitted to the
occupation of the la.nd, his rent cannot be enhanced except by Bo regis­
tered agreement, or an agreement under section 46. He cannot be
ejected unless it be on one or other of the grounds mentioned
in section 44, and when the ejectment is sought on the ground
of expiry of the term of the lease a notice to quit must be
served on him at least six months before expiration of the term.
The rent of a. non-ooeupaney ra.iyat cannot arbitrarily be enhanced,
and when he refuses to execute an agreement to pay enhanced rent,
the Court is bound to determine what may be the fair and equitable
reus, And when the Court determines such rent and the raiyat agrees to
pay it, he is entitled to remain on the land for a term of five years. These
provisions indicate that a non-occupancy raiyat has something more
than a hare right to be maintained in posaession of the land, until he is
ejected in due eourse of law. He is, I think, entitled to the land as Bo

tenant until he forfeits his rights as such, and he is ejected in aceor­
dance with the provisions of sections 44 to 46. Ta.ke the case of a non­
oocupancy raiyat, whose rent has been determined under seotion 46.

(1) (1902) 7 O. W. N. 218.
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He is enti tied, upon the rent beige so determined, to remain on the land 180'
for 80 term of five years as a t6D".~ at the rent determined. This is MAROH ~9.

certainly something more than a. hare right to be mainta.ined in posses-
sion. He is entitled to the land &8 80 tenant for five yea.rs, and if, on the ~~~~.
expiry of the term, he is allowed by the landlord to hold over, he eon-
tinues to hold a.s a. tenant, until he is ejected by the landlord in acoor- 81 O. 647=8
dance with the provisions of the Aet. C.W. N. U6.

There is a. clear distinotion between a possessoty a.ction, such as sec­
tion 9 of the Specifio Relief Aot contemplates, and an aotion uppn title.
And when the tena.noy of a. non-oeoupaney ra.iya.t is not put an end to,
as the la.wrequires, he remains upon the land as a. tenant, and necessarily,
if he is illega.Uy eieesed, he is entitled to claim possession a.s a. tena.nt, his
title being that of a tenant of tbe land. His possession is very different
from tha.t of a. person, who enters into the land al'l a. trespasser, but who,
if evioted [658] illegally, is entitled to be put baok in possession secor­
ding to the provisions of section 9 of the Specific Aot, though he ha.s no
tiitle to the land.

That section lays down only a summary remedy applicable alike to
a person, whether he be lit trespasser, a. tenant or an owner of the land,
when he is ejected without due course of law. But is this the only
remedy whioh the legislature has provided for a person, who claims to
be a tena.nt of the land ; and who on proof of a. subsisting tenancy is
entitled to reoover possession of the lsnds ? I think not.

I ma.y here refer to the prevlsions of section 27 of the old Rent
Aot [Bengal Aot VIII of 1869], where the Iimitationof one yea.r was
provided for an action by a. tenant, when illegally ejected. And it wa.s
held in a. series of oa.ses that that section referred to a possessory aotion
a.gainst the Isndlord, and not to a suit where title is set up and posses­
sion is asked for in pursuance thereof, and that in such a. suit the period
of limitation was that provided in the Indian Limitation Act [see J01lunti
Dass v. Mahomed Ally Khan (1) and Basurat Ali v. AUa/ Rosain (2)].

The summary remedy tl&t wa.s provided for a. tena.nt in seotion 27
of Bengal Act VIII of 1869 is what is to be found in section 9 of the
Speoific Relief Aot for sll clasaes of persons. In the present oase the
plaintiff sought to reeover on the strength of his title a.s an oooupaney
raiya.t, and an issue was raised as to tha.t title. The title, however, has
heen found on investigation not to be that of a non-oooupanoy raiyat
only. But the result of the trial as to the exact charaeber of his right
ha.rdly affects the question of limitation.

I have hitherto addressed myself to the question as if the person,
who evioted the plaintiff, is the landlord; but here the eviotion was by
a person, who had no title to the land-a trespasser, as he has been
found to be. Conceding that as between a non-occupaney raiyat and the
landlord, the former has only a bare posseasory right, if illegally ejected,
ean the same argument apply, if the eviction is caused by a trespasser,
the right as between the plaintiff and the trespasser being clearly in the
former?

[657] Take the case of a non-ocaupancy raiyat from year to year.
Let us aasume tha.t in the month of Joisth, when he is holding as a
tenant, he is evioted by a trespasser, and he does not bring his suit for
reoovery of possession until after six months, but before the expiry of
the year. Take again the case of a tenant who under a lease is entitled

(1) (1882) I. L. R. 9 Cal. 4~3. (2) (1887) 1. L. R. 14, 01'1. 624.
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1901 to hold the land for five years, and thll tenant being dispossessed in the
MABOH 119. middle of the first year by a. treapasser does not bring his suit until after

six months: Acoording to tQa argument of the other side, he oannot
FULL recover, though there is still 110 subsisting tenanoy right in him. Would

BENOH, the dismissal of his suit exonerate him from the liability to pa.y rent to
31 C. 611=8 his landlord? I doubt whether he would be so exonerated.
C. W. N. t16. No doubt the tlloct that the Legislature hIIos not provided in the

Bengal 'I'enancy Aot any period of limitation for the case of a non­
occupancy raiya.t is rather remarkable, and it is anomalous, as pointed
out by me in Ramdhan Bhadra v. Ram Kumar Dey (1) that 110 longer
period of limitation should be applioable to sueh a oase than in the oase
of an occupancy raiyat. But we cannot guide ourselves by such
considerations. We have to administer the Iaw as it is.

For these reasons I agree with my Lord in holding that the first
question should be answered in the negative, and, so far as the second
question is concerned, the limitation I should sa.y is either six or twelve
years as provided in the Indien Limitation Act. In either view this suit
is within time.

HARINGTON, J. I have read the judgment, which has been delivered
by Mr. Justice Ghose, and I agree in that judgment.

BRETT, J. I also agree in tho judgment of Mr. Justice Ghose, and
agree that the question referred should be answered in the manner
stated by the learned Chief Justice.

MACLEAN, C. J. The result is that the appeal must be allowed and
the case must go back to the Subordinate Judge to be tried on the merits.

The appellant is entitled to his eosts in this Court, including the
coate of this reference.

31 C. 658.
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KRISHNA KAMINI DEBl 11. DINO MONY CHOWDHURANJ. *
[29~h March, 1904,)

T1'a't\sje1' of property Act (Act IV of 1882) s, 52-Lispendens-Oontentious Buit-Suit
for partition-Admission of share in plaint-Trallsfer after filing of plaint­
Objection to share in written statement.

A instituted a suit against B and other oo-abarars, for partition. admitting
that B had a share in the property. Afterwards a purchased the share, whioh
B claimed to have held. Some of the defandants, who were eo-shaeees of the
property under ipartition, then put in written statements in whioh they
denied that B had any share.

A preliminary deoree was passed by the Court speoifying the shares of the
several proprietors and deolaeing that B had no share at all. B did not enter
appearance in these prooeedings. After the deoree declar ing the shares of the
proprietors had been passed, C applied to be made a party to that suit. but
her applioation was rejected. B appealed against the preliminary decraa,
but his appeal was dismissed.

Upon a suit by a for possess ion of the sh ..re purohased by her from B, the
defence mainly was that the suit was barred by reason of s. 52 of the Transfer
of Property Aot.

• ~ppeal from Appellate Decree Nos. 16M and 1655 of 1901, Iloglloinst the deoree
of Dwarkanath Mitter, Additional Judge of Mymenaicgb, dated the 11th of Yay
1901 affirming the decree of Rajendra Kumar Bose, Subordinate Judge of that
District, dated the 10th September 1900.

(1) (1890) I. L. R. 17 Cal. 926.
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