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31 C. 618 (~8 C. W. N. 496.)

[6t8] FULL BElNCH.

Before Sir Francis W. Maclean, E.O.I.E., Ohief Justice, Mr. Justice
Prin.~ep, Mr. Justice Ghose, Mr. Justice Barington. and Mr. Justice

Brett.

Hup JAUN BIBEE V. ABDUL KADIR BUUYAN AND OTHERS.*
[16th March, 1904.]

Oontribution, suit jor-Appeal-Decree-Defendants-Appellate Court, power of, to
make another defendant liable where no appeal by plaintiff.

In a suit for contribution in whioh the plaintiff asked for relief against
several defendants separately and the firgt Court gave a deoree against
defendant No.1 and dismissed the suit against defenda.nt No.2.

Held, that in an appeal by the defendant No.1, in whioh the defendant
No.2 was made 110 party respondent, the Appella.te Court had power to alter the
deoree so as to make defendant No.2 liable, as the real oontest in the case
was between the defendants.

Upendra Lal Mukerjee v . Girindra Nath Mukerjee (1), upheld. Hudson v .
Basdeo BajplJe (2), referred to.

[FoIl. 35 01101. 638=12 C. W. N. 720; Cons.28 l\£ad. 229=15 M. L. J. 212. Ref.
3 N. L. R. 85 ; !II Mad. 44.2=4 M. L. T. 104=18 l\I. r.... J. 452; 6 I. O. 654=12
O. L. J. 137 ; 34 Mad. 249; Dist. 27 All. 23=A. W. N. 1904, 155.J •

ApPEAL by Bup hun Bibee, Defendant No.2.
Reference to a Full Bench by Bampini and Handley. JJ.
The Order of Referenoe Wafl as follows :-

.. The suit out of whioh this Seoond Appea.la.rises is one for contribution. The
plaintiff sued for oontribution for an amount, which he had to pay to save a patni
taluk, in whioh he and the defendants are co-sharers, from sale. The plaintiff asked
for relief against all the defendants separa.tely. The 1.Iunsif gave him a. decree for
Rs, 580-5 against the defendant No.1 and for Rs. 49-11 against defenda.nt No. :I and
dismissed the suit against defendant No.2.

The plaintiff did not appeal, but the defenda.nt No.1 did, contending that he
was not liable for the amount for w!'ich the Munsif had given 110 decree against him.
He made the defendant No.2 a pa.rty respondent to this appeal. The Subordinate
Judge decreed the appeal of the defendant No.1, and as he considered tha.t the
defendant No.2 was liable for the arfears for which the taluk had been about to be
Bold, he gave the pla.intiff a decree for Rs. 580-5 against the defendant No.2 instead
of against the defendant No.1.

[6UJ The defendant No.2 now appeals and urges that the SubordinlOte Judge
was not empowered to give a. 'decree against her, as the plaintiff did not
appeal against her, and that on the appeal of defenda.nt No. 1 the SUbordinate
Judge could not under the provisions of Beotion 6'14, Code of Givil Procedure,
re-open the case as aga.inst her.

It appea.l'S to us tha.t the cantention of the Appellant is right and that in the
elecumatanees the Subordinate Judge waa justified in setting aside the :Munsif's
deoree as against the defendant No.1, but had no power to give a decree a.gainst the
defendant No.2.

Tbe Subordinate Judge oites the case of Upendra Lal Mz'kerjee v . Gt"rindra
Nath Mukeriee (1), as an authority for actiug as he has done. It may be admitted
tha.t the faots of that case are very s im ilar to those of the present. In that case
the plaintiff did not appeal agaiust the decree of the Court of First Instance, but
one of the defendants did. The Court then made certain other defendants
parties respondents and gave the plaintiff a decree aga.inst them, exonerating
the defendant, who had appealed. The High Oourt held that this
was rigllt. In the judgment of this Court it is said-" The plaintiffs
having obtained a decree against defendant No. 9 and being satisfied with

• Referenoe to Full Benoh in Appeal from Appellate Decree No. 978 of 1900.
(1) (1898) 1. L. B. 25 0801. 565. (2) (1898) I. L. R. 26 0801. 109.
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1901 that deoree were not under any neoessity fer preferring any appeal to make the
other delen~a.nts liable. But if, at the hearing of the appeal, the Court

MAROH 16. found that the defendant No.9 was. not liable, we do not think that there was any
thing wrong in the Lower Appellate Courts making them respondents and passing a

FULL deoree against thew. The view we take is to some extent supported by the deoisiol! of
BENCH. the Bombay High Court in the osss of Soiru Padmanabh v. Narayan Rao (1) ." The

31 C 613-8 view taken by the learned Judges, who deoided this case, does not appear to me to
C vi N 496 be justified by any provision of the Code of Civil Prooedure. Seotion 5H would appear

• .. . to have no a.pplioation, because the appeal of the defendant No.9 did not raise any
ground of defenoe common to all the defendants. Had the defendant No. 9's oonten
tion been that the plaintiff was not entitled to any oontribution at all, them no doubt
under Seotion 544, the Court would have been justified in reversing the Fhst Court's
decree a.gainst all the defendants, but there is no provision in the Code, as far as we
are aware, which gives authority for the adoption of the procedure followed by the
learned Judges, who deoided the case of Upe'lldra Lal Mukerjee v. Girindra Nath
Mukerjee (2) and by the Subordinate Judge in this case. The case of Soi,u
Padma'llabh v. Narayan Rao (1) does support the view taken by the learned Judges,
who deoided the oase of Upetldra La! Mukerjee v. Girilldra Nath Mukerjee, (2) for
the learned Judges of the Bombay High Court affirmed the judgment of a Subordi
nate Judge, who in an appeal had -modified the deoree of the Court of First Instanoe
similarly to the way in whioh the Subordinate Judge varied the decree of the
Mun,ifI in this case. But the judgment of the Bombay High Court
is no more justified by any provision of the Code of Civil Procedure than the
decision in Upe'lldra La! Mukerjee v. Girtndra Nath Mukerjee (2) is. The
learned Jud~es of the Bombay High Court were no doubt actuated, as also proba.bly
were the Judges. who decided the case of Upendra Lal Mukerjee, by equitable
cons iderations, but in our opinion in matters of procedure, there is no room for the
applications of equitable prinoiples.

[6/15] Furthermore, the deoiaiona in these two oases are in oonfliot with the
deoisions in the cases of Grish Ohunder Singh v. Gour Mohu'll Banerjee (3), Gudad.
hur Banerjee v. Mun Mohinee Doesea (4) and Atma Ram v . BaZ Kishe'll (5) The two
former cases were decided under the Code of 1859, but there is no difference in
principle between the provisions of Seotion 337 01 Aot VIII of 1859 and those of
Section 544 of tbe present Code. The case of Atma Ram v. BaZ Kishen, however,
was decided under Act XIV of 1882. The learned Judges who decided Upendra Lal
MUkerjee's case have notioed this case in their judgment, but only with reference
to the provisions of Seotion 559. They have not explained why they dissent from
the view taken by the Judges of the Allahabad High Court, that as long as the
plaintiff did not appeal, the decree, whioh exon'erated one defendant, could not be
altered on the appeal of another, so as to render the former liable.

In this confl iot of authority and the rule laid down in Upeu dra Lal Mukerjee's
case being founiled on no provision of the Code of Civil Procedure, we feel oonstrain
ed to refer this Second Appeal for the deoision of a Full Benoh,whioh we accordingly
do.

The questions which arise in this case for the deoision of the Full Benoh are.
(i) Was the case of Upen,dra La! Mukerjee v . Giri'l1dra Nath Mukerjee (2) rightly
deoided? and (iiI Can an Appellate Court, when a decree has been given against
one defendant only, alter the decree so as to render liable another defendant against
whom the plaintifi has preferred no appeal" .

Moulavi Siraiul Islam and Moulavi Z. R. Zahed for the appellant.
Babu Kritanto Kumar Bose and Bsbu Harendro Narayan Mitter for

the respondents.
MACLEAN, C. J. We are of opinion that, in a suit for contribution

such as the present the case of Ilpendra Lal Mukerjee v. Girindra Nath
Mukeriee (2) was rightly decided. We may add that that case was subse
Quently followed by a Division Bench of this Court in toe case of H. W.
Hudson v. Basdeo Bajpye (6) to which decision, I notice. ODe of the
present referring Judges was a party. It appears from the judgments
both of the MunsH and of the Subordinate Judge that the real contest

(1) (1893) I. L. a., 18 Bom 520. (4) (1867) 7 W. R 366.
(2) (1898) 1. L. R. 25 Cal. 565. (5) (1883) I. L. R. 5 All. 266.
(3) (186'1) '1 W. It. 49. (6) (1898) I. L. B. !;I60a1.109.
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was not between the plaintiff and tpe defendants, but between defendant
No. 1 and defendant No.2.

[M6] As regards the seoond question iJ; is too general for a.n answer.
We eonfine ourselves to saying that, in a suit such as is the present, an
appellate Court, when a decree has been given against one defendant
only, oan alter the decree so as to render liable another defendant, 31 C. 643=8
against whom the plaintiff has preferred no appeal. O. W. N. 196.

The consequence is that the appeal must be' dismissed with two
separate sets of costs payable to the two separate sets of respondents,
inoluding the costs of the reference.

PRINSEPI J. I agree.
GROSE, J. I agree.
BABINGTON, J. I agree.
BRETT, J. I agree.

31. C. 647 (=8. C W. N. 446.)

[617] FULL BENCH.
Before Sir Francis W. Maclean, X.O.I.E., Ohief Justice,

Mr, Justice Prinsep, Mr. Justice Ghose, Mr. Justice Harrington
and Mr. Justice Brett.

TAMIZUDDIN v. ASHRUB ALI.*
[29th March, 1904.]

Suit-Possession-Non-occupany raiyat-Speci]ic Iieiie] Act (1 oj 1877) 8 'J-Lim,ita
tiot! Act (XV oj 1877), art. 120 alld art. 142.

Held by the Full Bench (Prinaep, J. dissenting)-
The period of limitation appficable to the case of a non-occupancy rlloiyat,

who bas been dispcsseased from his holding, otherwise thllon in execution of
a decree, is either six or twelve years as provided for in art. 120 or art. 142
of the Limitation Aot (XV of 1877).

The remedy indicated in ,. 9 of the Speoifio ReI iet Act (I of 18';7) is not
the only remedy whioh the LegiBlature ha.B provided for a non-occupancy
raiyat, who bss been dispoasesaed otherwise than in due course of law,

Bhagabati Oharan Roy v. Luton M011dal (1) overruled.
[Ref. 7. C. L. J. 7~=12 C. W. N. 89'J.J

REFERENCE to the Ful Bench by Rampini and Handley, JJ.
The Order of Reference was in the following termsr->

"The plaintiff'B bring the suit out of which the Seoond Appea.l arises to recovee
pOBsession of certain plots of land, from which they allege they have been dis
pOBBessed by the defendants. They claim to have llo right to the land under llo kabuliat
exeouted by them in favour of the b anuas 17~ gundas oo-sharer landlords, in wh ich
the remaining 4 annas 2~ gundss co-sh arers acquiesced about a mcnth a.fter its
execution. They aver that they had posssesaion of the land under this kabu,liat.
until dispcssessed by the defendants in Bysack 1305. or April 1898. The dcten
dants traverBe the plaintiffs' allegations, and allege that they are in posaess ion of
the land undee a setblement with the landlords.

"The Munaif found in favour of the plaintitis, and held the defendants to be
treBpasBers.

"The defendants appealed and the Subordinate Judge remanded the case under
section 566 for the reoording of the evidenoe of certain witnesses, whom the Munsit
had neglected to examine. The Muns it, before whom the case came on remand,
found the plaintiffs' kabutiat. to be genuine, but oame to the conctus ion thllot the
4 annaB Il~ gundas co-sharers had never agreed to it. The Subordinate Judge, when

* Referenoe to Full Bench in Appeal from AppellElbe Decree No. 851 of 1900.
(1) (1902) 7 c. W, N. 218.
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