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[657] ORIMINAL REVISION.
B8for~ Mr. Justice Rampini and Mr. Justice Handley.

EMPEROR 'I). MADRO DROBI.*
[13th and 15th May, 1903.]

Arrest-ArreBt by police ill (JaJcutta-Legality-Security for good behaviour-InJor
mation-Duty of Magistrate to proceed wIth caBe-Oriminal procedure Code (Act
V oj 1898), s. 1 t~} (a). s, !l (p) (B). s, 55 (b), s. 109 (b).

The accused was arrested in Oalcutta by the Inspector in charge of the
Colootollah thanah under the provisions of s, 55 (b) of the Criminal Proce
dure Code, and placed on his trial before 80 Bench of Honorary Magistrates
on a charge under s. 109 (b) of the Code.

The Magistra.tes discharged the accused on the ground that he was not
properly before them, as the Inspector had no authority to arrest him.

Held, that the order of disoharge should be set aside and the oase be pro.
oeeded with against the aceused. That the arrest of the accused by the
Inspector was quite legal. That the 1Ilagistrates were also empowered to put
in force the provisions of 8. 109 of the Oode, whenever they had credible In,
formation that the accused had no ostensible means of livelihood or was
unable to give a satisfactory aoecunt of himself and was within the limits
of their jurisdiction. How he came before them was immaterial.

Emperor v. Ra.valu Kesigadu (1) followed.
[Ref. 58 I. C. 153.]

RULE granted to the petitioner, the Solicitor to the Government 0\
India.

This was a. Rule calling upon the Ohief Presidency Magistrate of
Oaloutta to show causa, why the order of the Bench of Honorary Magis
trates, dated the 14th February 1903, discharging the seeused person
Madho Dhobi should not be set aside on the ground that the reasons
given in the judgment of the Bench of Honorary Magistrates did not in
law warrlllnt the making of such an [658] order of diseharge, and why
the Magistrates should not-be directed to dispose of the o!lol!le according
to the law.

The sceused, Madho Dhobi, was arrested by Inspector Hamilton of
the Oolootollah thanah under the provisioas of s. 55 (b) of the Oriminel
Procedure Oode and was. on the 22nd December 1902. placed before a.
Beneh of Honorary Magistrates of Oaloutta charged under s. 109 (b) of
the Oode with having no ostensible means of subsistence or being unable
to give a. satisflloctory aooount of himself. At the trial a preliminary
objection was raised on behalf of the accused. that his Ilorrest was illegal,
BoS there was no police-station in Oaloutta within the meaning of s, 4 of
the Code. On the 14th February, 1903, the Magistrates after recording
some evidence in the oaae, discharged the aeeused on the ground that he
was not properly before them, that Inspector Hamilton had no Ilouthority
to IIl'rest him, as he the Inspector, was not lion offioer in charge of a
police-station within the meaning of clauses (p) and (8) of the Oode, there
being no deolaration by Government declaring a thanah or polioe-station
in Caloutta to be a police-station within the meaning of the Code.

The Government appealed against the order of dischsege.
Mr. O'Kinealy for the petitioner.

• Oriminal Revision No. 2!l9 of 1903, a.gainst the order of N. N. Mitter and J
Zemin, Hcnorary Presidellcy Magistrates, Oalcutt~. dated the 14th:February 1903.

(1) (190!l) I. L. R. 26 Mad. 124.

1050



m EMPEROR V. MADRO DRUBl 81 Cd. 580

The discharge of the secused WaS made under an erroneous view of 1903
the law. S. 55 of the Code has bean expressly made applicable to the MAY,IS,15.
police in the town of Caloutta, therefore the arrest of the accused by the -
Inspector, who was in charge of a police thllonah in Calcutta, was quite ~:i~:I~~L
leglloI. S. 1 of the Code states thllot in the absence of any specific provi- _,_ .
sion to the oontrlloTY nothing in the Code ahall apply to the police in the 31 C. 557=7
town of Caloutta. There is no special provision, whioh mllokes elauaes (p) C. W. N.
and (8) of s. 4 of the Code applicable to the Calcutta police, therefore 6~1j~~:'
those Cillouses do not govern s. 55. Whether there is in Caloutta a police- .. .
stllotion within the meaning of 01. (8) or an offioer in ebarge of a police-
stllotion within the meaning of 01. (p) does not matter. We must asoertlloin
what corresponds in Calcutta to a police-station and who in Caloutta is
equivalent to an officer in charge of a police-station, who could arrest
under s. 55. For the officer in charge of a polioe-station we have in
Caloutta the [659] police Inspector and in place of the police-station we
have the thanah.

Whether Inspector Hamilton had authority or not to arrest the
accused does not affect the case. Once the Magistrates had reoeived
information from Inspector Hamilton, who was in charge of a thanah and
had the acoused before them, they should have proceeded under s. 109
of the Code, and left the accused to take such steps to obtain redress for
his wrongful arrest, if it were wrongful, as he might be advised. It was
immaterial whether the accused WIloS properly before them or not. The
case of Emperor v. Ravalu Kesigadu (1) is an analogous case and sup
ports my contention. There a salt officer belonging to Circle A arrested
an offender in Circle B. The Magistrate trying the case, although he
believed the evidenoe for the prosecution that an offence had been
committed was true, acquitted the accused on the ground that he had
been illegally arrested. The Madras Court held that the order of
acquittal was wrong; that the question whether the officer, who effeoted
the arrest, was acting within or beyond his powers in making the arrest
did not affeot the question, wh~ther the accused was guilty or not.

RAMPINI AND HANDLEY, J.J. This is an appelloillot the instance of
Government aglloinst an order of discharge, dated the 14th February
1903, of one Madho Dhobi, who had been arrested by Inspector Hamil-·
ton of the Colootollah thanlloh under the provisions of section 55 (b) of
the Code of Criminal Procedure, on a charge under section 109 (0), that
is, of having no ostensible means of subsistence or being unable to give
a satisfaotory accour.s of himself.

The accuaed was diaeharged by a. Bench of Honorary Magistrates on
the ground that Inspector Hamilton had no authority to arrest him, as
he was not an officer in eharge of a. police-station within the meaning of
para.graphs (p) and (8) of seotion 4 of the Code of Criminal Procedure,
there being no declaration by Government declaring a thanah or pollee
stllotion in Calcutta to be a police-station within the meaning of the .Code.
The [660] Honorary Ma.gistrates aooordingly held that the accused was
not properly before them.

Mr. O'Kinealy, who appea.rs on behalf of Government, argues that
paragraphs (p) and (s) of section 4 of the Code of Criminal Procedure do
not apply to the Police of Clloloutta, whereas section 55 expressly appliel
to them, and further that, whetber the accused was properly before the
Benoh of Honorary Magistrates or not, their duty under seotion 109 was----- ._- -------

(1) (1902) 1. L. B. 26 l\lad. 124.
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1908 to go on wibh the case, leaving the accused to take such steps to obtain
MA.Y 18, 15. redress for his wrongful arrest. if it Were wrongful. a.s advised.

ORIMINAL. We consider these oontentions are well founded. From seotion 1
REVISION. (2) (a) of the Code of Criminal Procedure, it is clear that the Code does

not apply to the police of Caloutta, unless expressly made applicable to
31CO.vi5~=7 them. Paragraphs (p) and (s) of section 4 have not been expressly made
661=i C~ applicable, and hence they do not apply to the Caloutta police.
L. J. 585: Seotion 55 of the Code is. however. expressly applicable; so the arrest of

Madho Dhobi by Inspeotor Hamilton, who says he is in charge of a
polioe-station in Calcutta, appears to have been quite legal.

Further, the Honorary Magistrates were. it seems to us, empowered
to put in force the provisions of section 109 of the Code. whenever they
had credible information that the aeoused had no ostensible means of
livelihood or was unable to give Ilo satiefaotory account of himself and
was within the limits of their jurisdiction. How he came before them
was immaterial. In support of this view we need only oite the ease of
Emperor v. Ravalu Kesigadu (1) in which a Magistrate had acquitted an
accused, because he was of opinion that the aeoused had been illegally
arrested. It was held that whether the offioer who effected the arrest
was within or beyond his powers in making the arrest did not affect the
question whether the accused was or was not guilty of the offence with
whioh he was charged.

For these reasons we make this Rule absolute. We set aside the
order of discharge of the accused Madho Dhobi, and direct that he be re
arrested and that the Bench of Honorary Magistrates do proceed with
the ease against him under the provisions of section 109 of the Code of
Criminal Procedure,

Rule made absolute.

31 C. 561.

[561] APPELLATE CIVIL.
o

Before Mr. Justice Rampini and Mr. Justice Pratt.

PERKASH LAL v. RAMESHWAR NATH SINGH.*
[10th February. 1904].

Grant-Construet'ion of deed oj giJI-Words oj inh/lrital1ee-Al aulad-Male descen.
dants-Custom-Khairat BishanprU-Chota Nagpore-Bengal Aet I of 1879.
8. 124.

In a deed of gift of the nature known as Khairat Bishanprit, made to a
Brahmin by the proprietor of a Chota Nagpore Raj, it was provided that the
grantee and his al aulad were to possess and enjoy the property, but the deed
contained no words importing a right of alienation.

Held. that, although the words al aulad etymologioally include female ail
weHas male descendants, yet accord ing to a oustom proved to have prevail
ed at the time of the grant and SUbsequently in that part of the country,
the words must be interpreted to mean lineal mala descendants only.

Hiranaih. Koer v. Baboo Ram Narayan Singh (2). I",dur Oh~mde'r Doogurv'
Luchmee Bibee (3) and Mana VfkarG1na v. Barna Patter (-'I) distinguished;
Roopnath Konwur v. Juggunnath Sahee Deo (5) followed.

• Appeal from Original Decree No. 2li4 of 1900. against the decree of Nepa\
Ohandra Bose. Subordinate Judge of Hazaribagh, dated the 17th of May 1900.

(1) (1902) I. L. R. 26 Mad. 124. (3) (1871) 15 W. R. 501.
(2) (1871) 15 W. R. 375 ; 9 B. L. R. (4) (1897) I. L. R. 20 Mad. 275.

2711. (5) (1836) 6 B. D. A. Sel. Rep: 133.
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