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904 31 . 550 (=8 C. W, N. 531.)
JAN. 12, [580] APPELLATE CIVIL.
_— Before Mr. Justice Harington and Mr. Justice Breit.

APPELLATE
C1IviL
31C. 850=8 SRIMANT RoY v. MAHADEO MAHATA.*
C. W. N. 831. [12th January, 1904.]

Pirst charge—Bengal Tenancy Act (VIII of 1885), s. 65—Ticcadar,~Leéase—Rent—
Execution proceedings—Landlord.

A ticcadar on the expiry of his lease obtained a decres against a tenant for
rent whioh fell due during the psndency of his lease. In execution of this
deoree, tha tenure wag sold and purchasad by 4. The landlord obtained a
deoree for rent for subsequent years againsb the same tenant. In the procee-
dings in execusion taken on the decres obtaired by the Sicoadar the landlord
deoree-halder put ix an application stating that he had obtained a decree for
arrears of rent for later years. Subssquently ths landlord took out exseution
of his deoree and had the tenure put up to sale. 4 then intervened objeoting
to the sale of the tenure.

Held, that under s. 65 of the Bangal Tenanoy Act, rent being a first oharge
on the tenure, that first charge did not stand in favour of the ticcadar for the
rent, whioh fell due during the pendency of his lease, but it stood in favour
of the landlord in possession, for the rent which fell due afterwards, and that
the ticoadar in execution of his decree could not sell the tenure itself soas to
pass all rights ir it to the auction purchaser 4 and annul the first charge
standing on it in favour of the landlord. The tenure itself was liable to
sale under the decres obtained by the landlord against the texrant.

Hem Chunder Bhunjo v. Mon Mohini Dassé (1) referred to.
[Foll. 35 C. 737T=7 C. L. J. 652=120. W. N. 123, N ; 9 L. C. 625 ; 41 Cal. 52. Ref. 83

Qal. 566; 45 Cal. 294 ; 5 1. C. 189=11C. L. J. 140=14 C. W.N. 852; 16 C. L.

J. 860=17 1. C. 843.]

APPEAL by the landlord Srimant Roy.

One Deep Lial Migser was the iiccadar of a ocertain village. His
ticca lease expired in 1895. He instituted a suit for arrears of rent
for the yesrs 1301-2 (1894-95} and obtained a decree against a tenant
on the 80th November, 1897. In execcution of [881] the said decree
the tenure was sold on the 18th April 1901 and was purchased
by one Msahadeo Mahata, the objector. On the expiration of the
ticcadar’s lease, the landlord took %has possession and on the 15th
August 1899, he obtained a deocree against the same tenant for
arrears of rent for the years 1303—1305 F. 8. On the 17th April 1901
he put in an application in the execution proceedings faken on the
decree obbained by the ticcadar, stating that he had obtained a deoree
for arrears of rent. The landlord subsequently took out execution of his
decree and put up the tenurs to sale. Mahadeo Mahata then on the 14th
June 1901, put in an application objecting to the sale of the tenure. The
Court of First Instance allowed the objestion holding that the tenure
was not liable to sale. On appeal the order was confirmed by the
Distriot Judge of Patna.

Babu Surendra Mohun Das, for the appellant. The oase of Chha-
trapat Singh v. Gopi Chand Bothra (2) is not in conflict with the case of
Hem Chundra Bhunjo v. Mon Mohini Dassi. (1) This case only decides
that the ** trustees,” who hold for the benefit of the heirs of the land-
lord, are not ‘' assignees ’ within the meaning of section 148, clause (%)

* Appeal from Order No. 463 of 1902, against the order of W. Brown, Distriet
Judge of Patna, dated the 8th of September 1902, affirming the order of Moulvi
Hamiduddin, Munsiff of that Court, dated the 20th of June, 1902.

(1) (1894) 3 C. W. N. 604. (2) (1899) L. L. R. 26 Cal. 750.
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of the Bengal Tenanoy Act. The amount might have been Aue to the 1902
ticcadar as rent within the meanihg of 8. 3, ol. (5), and the ficcadar JAN. 13.
might have obtained a desres for rent; bub he could not execute the —_
decree by aale of the tenure under the provisions of the Bengal Tenancy Apﬁigﬁfl‘g
Act, unless he was the landlord at the fime the sale took place. He —_—
could only sell the right, title and interest of the judgment-debfior in 81 6.” 850=8
+he tenure subject to the other charges existing at the time of the sale. - W. N. 831

Babu Umakali Mookerjee for the respondent. The amount was due
ag ren$, and the decree could only be executed as a rent decree by sale
of the tenure. The only person, who could exscute the deoree, was the
ticcadar : See Dwarka Nath Sen v. Peari Mohan Sen (1). Even if the
present landlord’s decree was notified at the time of sale, it was illegal
under 8. 170 of the Bengal Tenancy Act. The case of Fuez Rahaman
v. Bam Sukh Bajpoi (2) is an authority for the proposition that once
the tenure is sold it cannot [862] be resold for the arrears of rent acorn-
ing due after the date of the decree.

Babu Surendra Mohan Das in repiy.

Cur. adv, vult.

HARINGTON AND BRETT, JJ. In this appeal, the landlord of Nadpore
Satar is the appellant, and the respondent is the purchaser of a holding,
which was sold in execution of a decree for arrears of rent obtained in a
suit brought by a féccadar of a 12-anna share of the village
after the expiration of his lease, The leass expired in 1895, and
‘the snit was brought and the decree obtained against the tepant for are-
ears of rent for 1301-2 (1894-95) on the 30th November, 1897. The
tenure was sold in execution of the decree, and was purchagsed by the
respondent on the 18th April 1901.

On the expiry of the #iccadar’s lease, the appellant, the landiord
took khas possession, and on the 15th August 1899, he obtained a decree
against the same tenant for arrears of rent for the years 1303—1305.
On the 17th April 1901, he put in an application in the proceedings in
execution taken on the decree sbtained by the ticcadar stating that he
had obtained a decrae arrears of rent for latier years and praying that the
application be read out at the time of the sale of the tenure under that
decree. Subsequently, the appellant took out execution of his own
decree and the tenure put up for sale. The respondent then intervened
on the 14th June 1901, with a petition objecling to the sale of the
tenure in satisfaction of that decree.

The objestion of the respondent has been allowed by the Court of
firgt instance, and the tenure has been exempted from sale, and, on
appeal, that order has been confirmed by the Diatrict Judge. The land-
lord has accordingly appealed o this Court.

In support of the appeal it is contended that, after the expiry
of his lease, the ticcadar was not entitled to bring the tenurs to sale in
satisfaction of hig decree, but that he eould only sell the right, title and
interest of the tenant, and in support of this view, [858] the ruling of thig
Court in the case of Hem Chunder Bhunjo v. Mon Mohini Dasss (3) is
relied on.

It is also argued that the Distriet Judge is wrong in holding that
there is conflict between the decision in that case and the decision in
the eage of Chhatrapat Singh v. Gopi Chand Bothra (4), which he hag

(1) (1896) 1 C. W. N. 694. (3) : (1894) 8 C. W. N. 604,
(@) (1898) I. L. R. 21 Cal. 169. (4) (1899) L L. R. 26 Cal. 750,
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1904 quoted in support of his conclusion that the tenure could be sold in
JAN. 12. patisfaction of the decree obtained by the ticcadar.

APPELLATE On the other hand, it is contended thet the only suit which the
omviL. ticcadar could bring to recover arrears of rent from the tenant was one
—_ under ‘the Bengal Tenancy Act, and that, as in the case of Dwarkanath
g’g- 2505?18 Sen v. Peary Mohan Sen (1) it has been held that the assignee of such a
* 5 T 9% decree could not apply for execution, having regard to the provisions of
gection 148, el. 1 of the Bengal Tenancy Act, the only person who could
take out execution was the ticcadar and he only under the provisions of
the Bengal Tenancy Act. He could only take out execution by brin-
ging the tenure to sale, and as the provisions of section 282 of the Code
of Civil Procedure, under which alone a notification of a previous lien
could be made, are by seation 179 of the Bengal Tenancy Act expressly
excluded from applying to proceedings in execution under the Bengal
Tenancy Act, the petition presented by the appellant on the 17th April
1901, even if it had been read at the time of the sale on the 18th April

1901, could not have effected the rights of the purchaser at that sale.

The question raiged in the case is not free from difficulty, and the
District Judge's method of dealing with it is hardly satisfactory. It
has first to be determined whether the ticcadar after the expiration of
his lease could bring an action against a tenant for the recovery of
arrears of rent, which had fallen due during the pendency of his lease,
and if 80, whether he could bring such an action under the provisions
of the Bengal Tenancy Act. The action is one for rent and for nothing
elge, and a8 such we have no hegitation in holding that it could be
brought under the provisions of the Bengal Tenaney Act. There is noth-
ing in the decision [858] of the case of Hem Chunder Bhunjo v. Mon
Mohini Dassi (3) whioch is opposed to this view.

The next point for consideration is8 whether the ticcadar, when he
brought this suit more than two years after the expiration of his lease
and bad brought the tenure to sale more than five years after he had
ceased to be in possession of the propertly, and when in the meantime
the landlord had entered into possession of the property and had ob-
tained a decree against the tenant for arrears of rent falling due after the
termination of the lease, could under section 65 of the Bengal Tenanoy
Act sell the tenure free of any charge ior the rent, which had accrued
due to the landlord. The rent is by section 65 of the Act declared to be
& first charge on the tenure, and the question really is whether that first
charge stood in favour of the ticcadar for the rent which fell due during
his lease or in favour of the landlord, for the rent which fell due after-
wards. In the case of Hem Chunder Bhunjo v. Mon Mohini Dassi (2) it
was held thab there could not be two first charges standing simultane-
ously againgt the tenure, and that the only person under such circums-
tances entitled to the firat charge was the landlord in possession. We agree
in that view, whioh is, in our opinion, the only one consistent with the
law and the protection of the rights of landlords. We hold therefore
thab, at the time of the sale under the ticcadar’'s decree, the tenure was
subjeot to the first charge existing in favour of the landlord for the rents
which had fallen due after the termination of the lease.

We are of opinion that the case of Faez Rahaman v. Ram Sukh
Bajpai (3) on which the Munsiff has relied has no application to the

(1) (1896) 1. C. W. N, 694. (3) (1893) 1. L. R. 21 Cal. 169.
(2) (1894) 8 C. W. N. 604.
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present case. In that case it was held that a landlord, after he had sold 1904
the tenure in execution of a decree for arrears of rent, could not sue the Jaw. 12.
auckion purchagers of the tenure for rent which had fallen due between _—
the date of his decree and the date of their purchase under that decree. A"é’“‘n“z
The Judges in that case referred to the provisions of section 169, ¢l. 3 of iv_lf‘ )
the Bengal Tenancy Act, and held thab the intention of the Legislature 31 €. 550=8
was that the charge in respect of any reut falling due between the date of C. W. N. 831,
guit and the date of sale, in eatisfaction of the decree passed therein
should be [555] transferred from the tenure to ite sale-proceeds, and poin-
ted out the evident disadvantages to both parties, which would result from
the contrary view. That case was wholly different from the present. Here
the ticcadar brought his suit and obtained the decree after the arrears
of rent for subsequent years had fallen due to the landlord, and the sale
under the decree was not held till the landlord had obtained a decree
for the recovery of those arrears. The plaintiffs in the two suits are
also different persons.

Nor does the ruling in the case of Chhatrapat Singh v. Gopi Chand
Bothra (1) apply to the present case. All that was held in that case
was that trustees, when they applied to execute decrees for rent under an
assignment from the original landlord, that assignment being for the
benefit of the heirs of that landlord, were not "' assignees =~ within the
mesaning of Section 148, al. {1) of the Bengal Tenancy Act and were not
precluded from exeouting the decrees by reason of the fact that the land-
lord’s interest in the land had not become vested in them. There is,
moreover, no confliet, such as is suggested by the Distriet Judge between
the ruling in that caseand the ruling in the case of Hem Chunder
Bhungo v. Mon Mohins Dassi {2). The facts of the two cases are entirely
different.

It remains for ug to determine whether the ticcadar in execulion of
hig decree could sell the tenure itself so as to pass all rights in it to the
auction-purchager and annul the first charge standing on it in favour of
$he landlord. Woe hold that hasould not gell the tenurs go a8 to annul
the charge. All that he could sell was the right, title and inferest of
the tenant as existing at the time of the sale, or, in other words, the
$enure subject to the charge existing in favour of the landlord for the
rent, which had fallen due since the termination of his lease.

We consider therefore that both of the lower Courts erred in holding
that the tenure was not liabla to sale. 'We are also of opinion that they
were in error in holding that the tenure could only be sold after a regular
suit had been brought against the purchaser. The tenure itself was
liable for sale under the decrees obtained by the landlord against the
tenant, and it ig not necessary [856] for the landlord to prove in a
regular suit against the auction-purchaser his right to sell the tenure in
satisfaction of his decres.

‘We aceordingly decree the appeal, set aside the findinge and onders
of both the lower Courts and direot that execution do proceed by sale of
the tenure as prayed. We direct that the appellant do recover his costs
from the respondents in this and both the lower Courts.

Appeal allowed.

(1) (1899) 1. L. R. 26 Cal. 750. (2) (1894)8 C. W. N. 604,
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