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they foroed them into litigation. 'Mr. Hodges seems to have been ex- 1903
oeedingly forbearing towards the ladies, and we do not believe that he JULY U, 15,
gave the additional Rs. 7,000 or, more striotly spesking, the additional 16, 17, 110. ~1,
Rs. 3,600 for Lalgarha out of a,ny other motive than generosity and, as 2la & 98,.
tbe witness Chalu Ram says, because he SIloW .. tbe helplessness of the Appf!;LLATE
Mussammuts." Debi Dsyal has been blamed for not pressing the ladies . OIVIL.
at the time of the sale of Chianki and Ga.nka to payoff two Zurpeshgi -
bonds or rather usufruotuary mortgages for Rs. 1,200, executed in his ~1 ~ ~881O~
favour. He says he did not do so, because he was in possesslon of the . •. •
lands and the investment WaS a profitable one. But the ladies do 'not
appear to have wished to payoff these bonds. Probably they did not
wish to pay them off because they had no interest to pay on them.
They apparently preferred to take Ra. 1.'200 in each and payoff their
more pressing oreditors Bhagwau Shah and the Garhw!ll man, to whom
they had probably to pay interest.

We therefore feel no doubt that the sales disputed in these suits
were good sales made for legal necessity, and after due enquiries had
been made by the purchasers, whioh in the circumstances they were not
required to make. The suits seem to belong to a class very common in
the country. in which reversioners endeavour to recover property aliena
ted by Hindu widows for legal and pressing neeeasites, and in which
purchasers of property from such widow. too often lose both their pro
perty and the money they have paid for it.

It is unnecessary we think to discuas the last plea, raised by the
defendant. viz .• whether the Bubordinate Judge was justified in giving the
pla,intiffs decrees for the reoovery of the property conditional on their
payment to the defendant of the sums of Bs. 11,198 and Bs, 6,4:00. We
would only say that we do not think he was. The plaintiffs made no
offer to pay oil' any sums, whioh might be found to have been borrowed
for legal neeeaeibies, The plaintiffs deliberately chose to rest their oases
upon allegations of wasteful, extravaga.nt and unnecessary borrowing and
they have failed to substantiaie their allegations. They never offered to
[liS] repay any portion of the purchase-money. and we do not consider
that the alienations Were in excess of the legal requirements of the case,
and that the purehasera in any way fa,iled to make proper enquiries.

We therefore dismiss Appeals 85 and 86 with costs in both Courts.
and decree Appeals 67 and 79 with costa in both Oourts. We allow One
sell of oosts for both suits.

Appeals 67 and 79 decreed; Appeals 85 and 86 dismissed.

at C. 448.
APPELLA'rE CIVIL.

Before Mr. Justice Hall and Mr. Justice Stevens.

SARADA PROSAD BAY V. MAHANANDA RAY.*
(6th January. 1904.]

Hindu Law-Dayabahga-Joint Family-Presumpt:01l 01 joint property-F'ather
Burden of proof.

• Appeal from Appella.te Decree No. 438 of 1901. against, the decree of Arthur
Goodeve. Distriot Judge of Biebhoom, dated the 12th of Deoember 1900, modifying
the deoree 01 Atul Chunder Batabyal, Munsiff of Dubrsjpoee dated the 28tQ of JUlLe
1900.
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The presumption of law tha.t. flhile a Hindu family remains joint, all
property including acqu iaitdons made in the name of individual members,
is joint property does not apply to the case of a joint family governed by the
Dayabhaga.

Certain property in dispute was acquired in the name of one of several
brothers during the lifetime of their father, and was in the possession of
that brother. Held, the burden of proof in suoh a case rests upon the party,
who asserts tnat the property in reality belonged to the father.

[Ref. and Com. on: 4. C. L. J. 56 ; 60 I. C. 729; 62 1. C. 348; 33 O. L. J. 201=~5

C. W. N. 544; FoIl 6 A. L. J. 591=31 All. 4'i7.]

SECOND APPEAL by the defendant No.2, Sarada Prosad Bay.
This was !Io suit for establishment of the plaintiff's title to one-sixth

share of oertain immoveable properties slleged to have been left by his
father, who died on the 8th November 1898, leaving 5 sons, viz., the
plaintiff and the defendants Nos. 1 to 4, and a widow, the defendant
No.6.

'I'he defendants Nos. 1 to 4 resisted the claim by alleging that,
during their father's lifetime, he divided all hia properties amongst
his sons, giving 9 bighaa of land to the plaintiff and [419] the rest to
them. They also alleged that plot No. 31 of the plaint was the self
acquired property of the defendant No.2.

The Munsif held that there W&S no division of the properties dur
ing the lifetime of the father, as alleged by the defendants, and th&t all
the disputed properties remained in the possession of the father up to
bis death, with the exception of plot No. 31. As to plot No. 31, he found
that it was held in the name of the defendant No.2 and that he had
possession of it, and as there was no satisfaotory evidence to prove that
it was acquired by the plaintiff's father, he held that it was the self
acquired property of that defendant. The euit was accordingly decreed
except as regards plot No. 31.

The defendants Nos. 1 to 4 appealed to the Distriot Judge and the
plaintiff preferred a cross-appeal as regards plot No. 31. The Distriot
Judge dismissed the appeal and decreed the cross-appeal. As regards
the eross-sppeal, he observed as follows :-

.. As regards the third point for determination, the learned Munsit appears to
have gone aatray , He has found thllot ~he 1amily remained joint in property during
the lifetime of the father, but hllos nevertheless held that the burden of proving
that property No. 31 WIloS setf-acqu ieed by the father lay on the plaintiff. The
presumption of Hindu law is, however, that while a Hindu family remains joint
all property, includ ing aoquisitions made in the name of a single member, is joint
fllomily property. The burden of proving tbllot property No. 81 was self.aoqu ired
lay on the defendant No.2, a.nd as he does not appellor to ha.ve satisfaotorily dis
oharged that burden, I am of opinion tha.t property Na. 31 must be regarded as joint
family property and therefore liable to panition."

Babu Nalini Ranjan Ohatterjee, for the appellent. The District
Judge has misunderstood the finding of the MunsH, who did not find
that the family had remained joint in property. The presumption of
Hindu law, referred to by the District Judge, is not spphcable to the
present case. Under the Daysbhega, there is no jointness in prop~rty

between the father and the sons, 80 that there cannot be a real joint
family during the father's life time. The onus has been wrongly placed
by the District Judge on the defendant No.2.

Babu Jadu Nath Kanieial, for the respondent: Even under the
Dayabhaga, the father a.nd sons constitute a joint f&mily and acquisi
~ionB in the name of any member may be presumed to be the property of
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the joint family. See Ohunaer Natk Moitro [480] v, Kri;to Komul 1901
Singh (l) and Nabin Ohunder Ohowdhry v. Dokhobala Dasi (2). In the JAN. 6.
lifetime of the fBother, the presumption thBot there is Bo joint fund is -
stronger than in the oase of a family consisting of brothen only. APPcflr:;:..TB

Bsbu Nalini Ranian Okatteriee, for the appellant, in reply, Bub- ~

mitted that the eases oited by the other side were distinguishable, as they 31 O. liS.
rellloted to benami purchases made in the names of the iemale member.
of the family.

HILL AND STEVENS, JJ. This was a suit by one of several brothers
claiming by right of inheritance from his father one-sixth Ilhare in
certain property, which, he asserted, had belonged to his father at the
time of his death. The Munsif held that in respect of all the property
in suit, save and exoept a parcel of land deseribed ag No. 31, the plaintiff
has made good his esse, and gave him a. decree accordingly. With
respect to the property No. 31, however, whioh, it waS asserted by the
defendant No.2, to have been purchased by him during the lifetime of the
fat bel', and of which he had alnee remained in exclusive possession, the
Munsif found tha.t the plaintiff had failed to establillh his eaae that that
property oonstituted any Pl\l't of the estate of the father, and so he dis
missed the suit in respeot of it. The plaintiff then appealed to the
learned Judge. With regard to property No. 31, with wbioh I may say
we are now alone concerned, the learned Judge reversing the finding of
the Munsif held that the burden of proving that it was his exolusive
property lay upon defeudant No.2, but that as he had apparently given
no evidence upon the point, the plaintiff, by virtue of the presump
tion that while a Hindu family remains joint, all the property of the
family including aequisibions made in the name of individual mem
bers is joint family property, was entitled to a share in this pro
perty as well as in the rest. The appeal is confined altogether to
the question whether in applying that presumption in the circum
sbanees of the present case, the learned Judge was or was not
right. I may mention that bJl appears, at the outset of his discus
sion of this point, to have misunderstood or misinterpreted [451]
the finding of the Munsi], to which he refers: for the Munsif hRos
not apparently committed himself to the proposition thRot the family re
mained ioint in property during the lifetime of the father, but was merely
of opinion tha.t during the lifetime of the father the family continued to
be a joint Hindu fRomily, if no separation hall taken place. However,
with regard to the question with which we are now immediately con
cerned, we think that the contention of the learned vakil for the appellant
is well founded, snd that to apply the presumption to which we have
referred in the state of things existing during the lifetime of the plaintiff's
father would not be a oorrect application of it: and that in law the
burden. 801'1 the Munsif held, lay upon the pla.intiff of making good his
case, that this property No. 31, whioh has stood in the name of the
second defendant and has been in his exclusive possession from a '!;ime
anterior to the death of the father, in reality belonged to the father. It
is only neeeasary, I think, to state that presumption in the terms in
whioh the vakil for the respondent stated it to UB, to perceive that it is
inapplicable be~e. It is to he presumed. he said, that all property aequir
ed by the members of a. joint Hindu family is the property of tho family
80S a whole. If this be true without qualification, it would obviously

(1) (1871) 15 W. R. S57.
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(2) (1884) I. L. R. 10 Oat 68.



31 Cal. 152 INDIAN HIGH COUBT BBPOB'rS [Vol.

1901 apply to th'e case of the father himself; while it must be conceded and
JAN. 6. is conceded that all his IJocquisitions ar'e to be regarded 80S his own exelu-

sively and tha.t the sons take no interest in the property of the father,
AP~~ATB until his death, when their right arises by inheritance. It is perhaps

hardly necessary that we should add that we are speaking only of fami
S1 O. 41B. lies such 80S the fllomily of the parties to the suit, which are governed by

the Dayabbaga system of law and not of such as are governed by the
Mitakehaolllo.

For the reasons we have !ltated we think that the decision of the
learned Judge cannot be sust",ined. and his decree accordingly must be
set aside and the case remanded to him for decision in respect of the
right to the ownership of the property No. 31, in the light of the obser
vations which we ha.ve now made. In other respects his decree will he
maintained.

Appeal decreed, Case remanded.

31 G 4iB2.

[t52] ORIGINAL OIVIL.
Before Mr. Justice Hendtlrs"n.

BEPIN OHANDRA BrSWAS v. THE OORPORATION OF OALOUTTA.*
'[18,19,22,23 and 24th February, 1904.]

Municipal Act (Bengal Act III of 1899) ss- 153, cl. (b), 159, 175 and 225-Bustee
land-As8Ilss1nBnt-Distress-lrregularity-Damages.

A plot of land assessed by the Munioipality was divided into separate
shares. The plaintiff as owner of one of these shares applied for a separate
a8sessment and number. The shares were thereupon separately valued by the
Corporation and the valuation treated as a re-valuation of the whole plot
under 8. 163, 01. (b) of the Munioipal Aot. The plaintiff was informed by
a notice under s. 159 that his share was separately valued and assessed from
the commencement of the Brd quarter of the year 1901-19011. The Oorporation
demanded from the plaintiff after reoeipt of the notioe,' payment of ra.tes on
the basiB of the assessment prior to sdJh not ica, and it was contended on
behalf of the Oorporation that, as the owners of oertain other shares into
whioh the plot was divided objected to the assessment made of their shares,
effeot could not be given, until the disposal of such objeotions, to the ·notioe
of separate aessssment.

Hela., that the Corporllotion were justified in refusing to give effeot to the
notice of separate assessment, until the disposal of such objeotions.

The objeotions in question were disposed of during the currency of the
quarter commencing on the 1st Ootober 1901. and the assessment book was
amended during that quarter.

Held, that the separate assessment under 8, 170 of the Mun ioipal Act took
effeot from the commenoement of the next quarter.

The Corporation also distrained for rates claimed on the basis of the
previous assessment, sucb distraint being made without previous presenta
tion of rate bills, or notioe of demand, as required by the provisions of the

'Aot.
Held, that the omission to present suoh bills, and to serve nobiea of

demand, amounted to a mere irregularity under s, 225 and the only damages
recoverable would be the speoial damages aotullolly ~ustained.

[453] BEPIN CHANDRA BISWAS sued to reoover the sum of
Bs. 4,000 as damages, for alleged illegal distress made by the defendant
Corpors.tion.
-----._------------------- -----

• Original Clivil Suit No. g04 of 1902.
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