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accused persons of offences under section 147, 363 read with sections 1903
149 and 379 read with section 149, Indian Penal Code. There could Fes. 16.
be, we need hardly say, no convietion under any of the two latter —_—
gootions, unless there was an unlawful assembly within the meaning of gg%‘sl;f);r‘
pection 143. For these reasons we think that the convietion and —_—

sentences in this case must be set aside. Wae order accordingly. 31 C. 528=1
Cr. L. J. 332,

81C 423. -

[428] APPELLATE CIVIL,
Before Mr. Justice Rampini and Mr. Justice Geidt.
Gorax LAL v. BENARAST PERgHAD CHOWLHRY.*
[11th, 12th and 165h February, 1904.]
Res judicata—Civil Procedure Code (det XIV of 1882), 5. 13, Exzp. II— Prior maorlgage,

omisston to plead as a defence in a former mortgage suit—>Mortgage sust—DLransfer
of Property Act IV of 1892), s 85.
1f a prior mortgages is made a p:.rty tn & suit brought by a subsequent
mortgagee on a mortgage bornd of certain property, but omirs to enter sppear-
ance and set up his prior right ard olaim that he rhould be paid off or that
the property should bs sold subject to his mortgage, bis mortgage lien must
be deemed to be extinguished. A suit aubsequently brought by him or his
heirs on his mortgage is barred by Explanation Il of 8. 13 of the Civil Proce-
dure Code.
8ri Gopal v. Pirthi Singh (1) followed.
(Foll. 2C. L. J. 574 ; 36 Cal. 143=5 . L. J. 611 ; 26 1. 0. 860. Cons. 1 C. L. J. 327.
Dist. 9C. L. J. "8=8 1. C. 656; 24 1.C. 17; 42=18 0. W. N. 1013. Ref.
39 Cal. 542 ; 85 All, 111.]

APPEAL by the defendant No, 5, Gopal Lal.

A mortgage bond dated the 23rd May 1885 was executed by three
pergons, (1) Rang Tial Singh, husband of tha detendant No. 4 and father
of the defendant No. 1, First Party, (2) Rachha Singh, father of the
defendants Nos. 2 and 3, First Party, and (3) Rajpati Singh, in favour of
Hari Pershad Chowdbry, father of the plaintiffs, for the sum of
Rs. 2,000, whereby a number df properties were hypothecated to ssoure
payment of the debt. Some of these properties were mortgaged by the
game mortgagors and Jitan Singh, defendant No. 2, to Gopal Lal, the
defendant No. 6, Second Party, by a bond dated the 22nd February,
1887. In 1891 Gopal Lal instituted a suit on his mortgage and made
the said Hari Perghad Chowdhry a defendant in the suit, deseribing him
as & subsequent mortgagee aund purchaser. Hari Pershad did not
appear in the suit and plead hig prior mortgage. The suit was [5:9]
decreed and the properties mortgaged were purchased by Gopal Lal
in execution of the decree,

The present suit was instibated by the plaintiffs on the mortgage
bond of the 23rd May 1835, the defendant No. 5 being made =& party to
the snit on the ground that he had purchased some of the mortgaged
properties. Separate written stabements were filed by the defendants
Nos. 4 and 5. The latter contended, amoungst other things, that as in the
previous suit brought by him on the basis of his mortgage boad, he had
made the father of the plaintiffs a defendant in that suit, the latter
ought to have disclosed in that suit that he had a prior right of mortgage
under the bond now in suit and to have prayed that the sale in that suit

* Appeal from Original Decree No. 59 of 1901, against the decree of Tara Pras.
sanna Banerjee, Bubordinate Judge of Monghye, dated the 29th of November 1900,

(1) (1902) I. T, R. 24 All. 429 ; L. R. 29 L. A. 118.
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might be made subject tio his prior mortgage or that the properties might
be sold free from all incumbrances. But as that was not done, the
plaintiffs lost their right and their suit was barred by section 13 of the
Code of Civil Procedure.

Upon the pleadings, several isaues were framed by the Subordinate
Judge, the more important of which were (1) whether at the time of the
execution of the bond, Rang L.l apd Rashha lived as members of a
joint Mitakshara family with their brother Pacbhya Singh, and if so,
whether it was open to the defendant No. 5 to contend that the bond
given by the two brothers for their own shares in the family property
was invalid (issue No. 3), (ii) whether Puchhya Singh was a necessary
party to the suit {iseue No. 4), and (iii) whetber section 13 of the Civil
Procedure Code applied to the case (issue No. 5), besides some particular
jgsues relating to some of the mortgaged properties. The Subordinate
Judge decided the principal issnes in the plaintiffa’ favour. On the 5th
issue he ohsorved : " Thig issue has not been preseed before me by the
pleader for the defendant No. 5. I am salso unable to see how this
ohjection can arige at all. The ploa of res judicata is tharefore disallowed.”
The suit was decreed for the full amount elaimeol (Rs. 7;000) with interest,
in the ususl form, the decretal sum being directed to he realized by the
gale of tha mortgaged properties sabject to certain conditions.

Dr. Rashbehary Ghose (Babu Jogesh Chandra Dey with him), for
the appellant, submitted on the questicn of res judicatr, that an
orroneous admission of the apoellant’s pleader in the [$¥30} Court
below on a point of law did not bind the appellant : Jotndra Mohan
Tagore v. Ganenlra Mohan Tagore (1) and Beni Pershad Xoeri v.
Dudhnath Roy (2). Res judicata may be pleaded at the appellate sfage :
Muhammad Ismail v. Chattar Singh (3). The plaintiffe’ father having
omitted fo set up his prior charge in the mortgage suit brought by the
appellant, the present suit is barred by Esxplanation II of section 13 of
the Civil Procedure Code: Sri Gopal v. Pirthi Singh (4), and the judg-
ment of the Allahabad High Court in tha$ ease (5). Reference was also
made to the decision of the Calcutta High Court dated the 18th Dacembar
1903, in Appeals from Original Decrees Nos. 295 and 301 of 1899 (6).

Baba Saligram Singh {Babu Narendra Kumar Bose with him), for
the respoudents, submitted that the principle of estoppel did not apply
to the present case, and that she point being a new one, ought not to be
allowed to bs taken now.

RAMPINT AND GEIDT, JJ. The saib oub of which this appesl arises
wag one hronght t0 enforce a registered mortgage bond, dated the 23rd
M.y, 1883, for Ra. 2 000, exseuted by two brothers Rachha Singh and
Rang Lal 3ingh and by the son of Rang Lial Singh in favour of the father
of the plaintiffs. The Subordinate Judue hag given the plaiatiffa a decres,
The defeniant No. 5, who is the aucsion purchaser of the propsrties 1 to
3 only, appeals,

Thao grouds of his appeal arn (1) that the gait is barred by the rule
of res judic i { 1) shat the wacsaaes hoving been oxacnted by two only of

tho m ymbora of an un bivided Hindu fauuly governal by the Mitakshara
law and not by a third memboar, viz, & thicd brosher asmeid Pue hya
(1) (1872} 9 B. L. R. 377 18 W. IR, (4) (1902) I. L. R.24 Al 429; I, R.
59. 29 1. A. 118,
(2) (1899),1. L. R. 27 Cal. 156; L. R. {5) (1897) I. L. R. 20,A1l, 110.
26 1. A. 216, {6) Unreported.

(8) (1881) I. L.;R. 4:All 69
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Singh, is void ; (3) that the defendayt-appellant is not precluded from con-

1903

tending that it is void; (4) that she mortgage being void, the plaintiffs pep™ 11, 19,

are not entitlad to a charge on the mortgaged property; and (5) that
[431] Puchhya Singh is a necessary parby to the suit. It appears to us
that the first of these pleas must prevail. 1tis8 admitted that the father
of the present plaintitls was a delendant in a suit brought by the present
appellant Gopal Lial in 1301 t0 enlocce & registered morigage bond dated
22nd February 1837 and 1n which he prayed for the sale ol the mortgaged
properties free {rom incumbrance. e at first described the fasther of
the plaintifs, who was defendant No. li in that suit, a8 a subscquent
mortgages aud purchaser, In a petition dated 28uh April 1891, he
describad him as having purchasud property No. 8, subsequunily to the
date of his morsgage. Now tho {ather of the plaiutiifs made no appes-
rance in this suit. The suis was decreed. Tne Judge gave the mortgagors
and their alicnees nn opportunity of redesming the mortgage and
directed that, failing rodem ption, the plainnll was entitlod to sell the
properiies.

Now, it seems fio us that under Explanation [1 to saction 13 of the
Code of Civil Procedure, the fasher of che present plaintitf, was bound i1n
that previous suls to diseloss his prior mortgage, which the plainsitfa ace
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now secking to enforce. 1le should have prayed eithor thab he should .

be paid off or that the property should be sold subject to his prior
mortgage lien. As be did not do so, his mortgage lien must be held to
have bsen extincuisbed, The cass of Srs Gopal v. Purtns Stngh (1), in
which it has been held that an earlier morbtgagee, who 1o a redem ption
suit by a later mortgagee fails to set up oue of his incumbrauces as a
charge o be redesmod, 18 barred by section 13 of the Civil Procedure
Code from bringing a {resh guit to enforce the same, would seem to be
gufficient authority for this view.

The learned pleader for the respondents urges that the present appel-
lant, who was the plaintiff in the previous suit is shown by thp evidence
adduced in this case o hava been aware of the execution of the
prior bond in favour of the father of the present plaintiffs, that in his
guit he mads no maeation of if, that aecordingly the fatbher of the plain-
titfs was not attacked in respect of that boud and that it was, thersiore,
unnecessary for him to disclose ths existonce of his prior bond. We are
unable to see that these facis are in any way material. The present
appellant in the [435] previous suit prayed to be aliowed to sall the mort-
gaged property free oi incumbrance and ne obtained n decree. The father
of the present plaintiffs had then a prior incumbrance. If he did vot wigh
the property to be sold free of ineumbranee, he shoald bave resisted the
present appellant’s praycr on the ground that he had a prior ineumbrance
and should, a8 we have said, bave asked either that he shoula be paid
off or that the property should be sold subject to his mortgage. His silence
was caloulated to mislead purchasers and to defeat the object of Bection
85 of the Transfer of Property Act, which is to prevent the multipficity
of mortgage suits. In these circumstances wa gonsider that the plaintiifs
cannot now sue on the bond they are s2eking to enioree and consequens-
ly the appeal must be decreed and the suit dismissed.

I is unneceseary to discuss the other pleas of the appellant,

We decree the appeal and dismiss the suit with costs.

—— Appeal decrzed,

(1) (3902) L, L. BR. 24 Aul, 429 ; L. B. 22 1. A. 118,
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