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accused persons of offenoes under section 14'. 353 read with seotions 1901
149 and 379 read with section 149, Indian Penal Oode. There could FEB. 16.
be. we need hardly say. no oonviotion under any of the two blotter
seotions, unless there was an unlawful assembly within the meaning of CRIMINAL
seotion 143. For these reasons we think that the oonviotion and REVISION.

sentences ill this ease ml'lst be set aside. We order aceordingly. 31 C. 121=1
Cr.L. J.IU.

31 C 423..

[428] APPELLATE CIVIL.
Before Mr. Justice Rampini and Mr. Justice Geidt.

GOPAL LAL v. BENAR.\st PERSHAD CHoWL'HRY.*
[Ll sb, 12th and 16.h February. 1904.)

Be. judicata-CivIl Procedure Co·ie (Act XI '1 0/188tl, s, 1:1,Ee». H-s-Prior mortgage.
olnisbitJn to plend.as (1. d.efe"ce i'4 a former mortgage suit-Mortgage sUft-Trallsfer
oj l'r,Jper·ty Act (IV Of 18821, s 85.

If 1Io prior morngngee i~ made l\ "rty trr 1Io sui~ brought by Ilosubsequent
mortgagee on a mortgage bond of certain property. but omits to enter "ppollor­
3IICeand Ret up b is prior rigbt aud clahn tha.t he should be paid off or that
the property should be sold subject to his mortgage, his mortgage lien must
be deemed to be extinguished. A suit subsequently brought by him or his
heirs on his mortga.ge is b"rred by Expla.na.tion II of s. 13 of the Civil Peoee­
dure Code.

Sri Gopal v. Pirthi Si'igA (1) followed.
(FoIl. 2 C. L J. 574; a6 Cal. 1.13=50. L. J. 611 ; 26 I. O. 860. Cons. 1 C. L. J. 327.

Dist. 9 C. L. J. 78= 8 l. C. (166; 24 I. C. 17; 42-=18 O. W. N. 1013. Ref.
39 Cal. 51111 ; 85 All. 111.]

ApPEAL by the defendant No.5, Gopal Lal,
A mortgage bond dated the 23rd May 1885 was executed hy three

persons, (1) Rang Lal Singh, hueband of the defendant No.4 and father
of the defendant No. I, First Party, (2) Rachha Singh, father of the
defendants Nos. 2 and 3, First Party, and (3) Rajpati Singh, in favour of
Hari Pershad Obowdhry, fl\ther of the plaintiffs, for the sum of
Rs. 2,000, whereby a numberM properties were hypothecated to secure
payment of the debt. Some of these properties were mortgaged by the
same mortgagors and Jitan Singh, defendant No.2, to Gopal Lal, tbe
defendant No.5, Second Party, by a bond dated the 22nd February,
1887. In 1891 Gopal Lal instituted a suit on his mortgage and made
the said Hari Persbad Obowdhry a defendant in the suit, describing him
as 80 subsequent mortgagee and purchaser, Hari Pershad did not
appellor in the suit and plead his prior mortgage. The suit was ['~9]

decreed and the properties mortga~d were purchased by Gopal Lal
in execution of the deoree.

The present snit was iustibubed by the plR.intiffs on the mortgage
bond of the 23rd May 18-:\5, the defendant No.5 being made a p",rty to
the suit on the ground that he had purchased some of the mortglloged
properties. Separate written st,ahements were filed by the defeMants
Nos. 4 and is. The latter contended, amongst other things, that 3S in the
previous suit brought by him on the bl\lIis of his mortgage bond. he had
made the father of the plaint,iITs 80 defendant in that suit. the latter
ought to have disclosed in that suit that he had 3 prior right of mortgage
under the bond now in suit ,.nd to ha.'1'e prayed that the sale in that suit

• Appeal from Original Decree No. 59 of 1YOJ.against the decree of Tara Pras,
sann·a 'Banerjee. Subordinate Judge of Monr:hyr. dated the '19th of November 1900.

(1) (1902) 1. L. R. '14 All. 429 ; L. R. 2l» 1. A. 118.

- .W.'l8ll!l



81 Oal. 430 INDlA:J!iI HIGH OOOR~ REPORTS [Yol.

1904
FEB. 11,12,

16.

ApPELLATE
CIVIL.

31 C. 128.

might be made subject to his prior mortgage or that the properties might
be sold free from all incumbrances, But as that Was not done, the
plaintiffs lost their right and their suit Wall barred by section 13 of the
Code of Civil Procedure,

Upon the pleadings, several isauea were framed by the Subordinate
Judge, the more important of which were (1) whether at the time of the
execution of the bond, Rang L"l and Bsehha lived all members of a
joint Mitakshara family with their brother Pucbbya Singh, and if so,
whether it was open to the defendant No, 5 to contend tha.t the bond
given by the two brothers for their own shares in the family property
was invalid (issue No.3), (ii) whether Puchhya. Singh was It necessary
party to the suit (issue No.4), and (iii) whether section 13 of the Civil
Procedure Code applie...d to the case (issue No.5), besides some particular
iasnea relating to some of tho mortgaged properties. The Subordinate
Judge decided the pr inoipal illlllJell in the plaintiffs' favour. On t he 5th
issue he observed : .. This issue has Dot been pressed before me by the
pleader for the defend:tnt No.5. I am 81~o unable to I'l\'O how this
objection can arise Il~ all The plea of res [u-lic.ua iB tllflrfl fore disallowed."
The snit was decreed for the full amount claimei (Rs. 7;000) with interest,
in the usual form, the decretal sum being directed to he realized by the
sale of ths mortgaged propermes subject to certain eon.iiuions.

Dr. Rasnbeha..ry Ghose (Babu Joqed: Chandra Dey with him), for
the appellant, submitted on the question of res judicrr.t't. that an
erroneous admission of the appellant's pleader in the [4301 Court
below on a. point of law did not bind the appellant: Jotouira. Mohan
Toaore v. Gomen.lra Mohan Tagore (1) and Heni Persha/l Koeri v.
Dudhnath Boy ('j). Re« judicata may he pleaded a.t the appellate stage:
Muhammad Ism:lil v . Cnaiia» Sinlh (3). The plaintiffs' father having
omitted to eet up his prior charge in the mortgage suit brought by the
appellant, the present suit is barred by Explanation II of section 13 of
the Civil Procedure Code: Sri Gopal v , Pirthi Singh (4), and the judg­
ment of the Allahabad High Court in tha.!; case (fi). Reference was also
made to thtl decision of the Calcutta High Court dated the 18th December
1903, in Appeals from Ortainal DeCrl'BS NOll. 295 and 301 of 1899 (6).

Babu Saligram Singh (Balm Narendra Eumor Bose with him], for
the respondents, submitted t;hat tbe principle of estoppel did not apply
to the present case, and tbat the point being a. new one, onght not to be
allowed to be tf\ken now.

RA\1PINI AND GI<;lDT, .JJ. The !mi~ out of which thls apoe,,1 fl,rises
was one brougbt to M1force a registered mortgage bond, daten the 23rd
'MirY, 188'i, for I~8. 2000, Px"cutert by two brothers Rvcbha Singh and
Rang I.J't1 3ingh and by the 80n of R'\ng Ln,\ :,in"h in favonr of the father
of the p!a.intills. The ,:':;ubord:rH,~tl.Tu,jgUhas given the plaintiffs fir decree.
The Il'j(nnlilont No.5, who is the auction purchaser of the properties 1 to
3 only, a ppeal •.

TiHJ f!ro'lqrls of his q.ppo"l !lrl1 (1) th'\t I;ho fl!li!; is bvre,l by t,he rule
of rp-s judie II.r~ ; (J) r,!l't l, t.h.: Inn"';,,'ir"" h ~V' ng b,'ell llxncllteJ by two onl y of
tho rn mdlljrA of all u n i;'nel",j lLrj(ill L~'l,:ll governu! by tho \Ilt,r;.ks!;arrl.
how and t1'lt by .'\ thir,1 memb.v, vi" '\ I,hlrd brot-her u>\<11'''1 p,,,: h va

(I) (1872) 9 B. L. R. 377 ; IS W. H.
359.

(2) (1899)~I. L. R. 27 Ca.l. 1M; L. R.
26 I. A. 216.

(3) (1881) I. L.;B. 4!All. 69
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(4) (1';02) 1. L. R. 21 A.il. 42:) ; r, H.
2J I. A. 118.

(5) (1897) I. L. n. 20, A.11. 110.
(6) Uurepoeted.
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Singh, is void; (3) that the defendaqt-appellent is not precluded from con- 1901
tending that it is void; (4) that the mortgage being void, the plaintiffs FEB 11 12
are not antinled to a charge on the mortgaged property; and (5) that 16."
[431] Puehhys Singh is a necessary party to the suit. It appears to us -
that the first of these pleas must prevail. It is admitted that the father AP~t:'LATE
of the present plainuiil's was a defendant in a suit brought by the present . IL.

appellant Gopal L'1.I in b91 to eutorce a. regisrered wOl'tgage bond dated 31 C, 128.
22nd February 18tl7 and III which he prayed ior the aale at the mortgaged
properties free {rom incumbrance. He Ilt £rst described the father of
the plaintitls, who W9.S defendant No. 11. III that suit, ail a subsequent
mortgagee and purchaser. In a petrnon dated 28t.h April Id9i, he
described him as having purchased property No.6, subsequem.ly to tbe
date of his morugage. Now the fa.ther of the plaiunitf's made uo appea-
rance ill this euis. The 1l1ItG was decreed, Tho Judge gave she mortgagors
an.] their alieuees lion opportuumy of redeerniug the mortgage aud
directed l,ha,t, tai liug redemption, the plsiuttll was entitled to sell the
properues.

Now, it seems ~ 0 us tha.t under Explanation II to sectlou 13 of the
Code of CIVil Procedure, th'l fa.:.bor at tile present, platutrtl, Wail bound in
that previous SUIt to dISC1.JStl his prior mortgage, which the plilolUtltls ate
now seeking to enforce. He should have prctyud tllther that btl should
be paid off or that the property should be sold SUUJbct to Ins prier
mortgage hen. As he did not do 80, tus mortgage hen uiusn be held to
have been exsiuuuisued. The case at Sri Gopal v. Pirtni Singh (L), in
which iii has been held that an earlier mortgagee. who m 0. redemption
suit by a later mortgagee failB to set up Cue of hie iueumbrauees aa a
charge to be redeemed, is barred by section 13 of the CIVil Procedure
Codo from bringing a fresh suit to enforce the same, would seem to be
sufficient authority {or this view.

The learned pleader for the reapondenta urges that the present appel­
lant, who was the plaintiff in the previous suit is shown by tl:J(l evidence
adduced in this case to hav~ been aware of the exeoutron of the
prior bond in favour of the father of the present plaintiffs, that in his
sui.t he made no macsiou of it, that accordingly the father of the plain­
tiffs was not att.aoked in respect of tha!; boud and thfl,t it was, therefore,
unnecessary for him to disclose the exiatence of his prior bond, We are
unable to see that these faota are in any way material. The present
appellant in thtl [4i3t.] previous Buit prayed to be allowed to sell the mort­
gaged property free 01 incumbrance aud he obtained ,\ decree. The lather
of the present plaintiffa had then a prior incumbrance. It he did not wish
the property to be Gold free of iuoumbrsnee, he should have resisted the
present appella.nt's prayer on the ground tllat he had a prior ineumbranee
and should, as we have said, have asked either tha.t he shoulu be paid
off or that the property should be Bold subject to his mortgage. His silence
was calculated to mialead purchasers and to defeat the Object of section
85 of the 'franBfer of Property Act, which is to prevent tbe multiprlcity
of mortgage suits. In these circumatancea we consider that the pla.intitl's
cannot now sue on the bond they are aeeking toenforoo and consequent­
ly the appeal must be decreed and the SUlt dismissed.

It is unnecessary to discuas the other pleas of the appellant.
We decree the appeal and dismiss the suit with eoeas.

Appeal de(med.

\1) (l\JO~) I. L. R. Si1 A.a. 4SiJ ; L. R. SiJ 1. A.. 118.
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