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1703 hecause, in eonsequence of such injury, the person injired is put to ex-
FiB 25 pouse, the case is hroucht within the category of cases to which the
— Ssatute of Bdward 111 anplies. Medieal expruses are almost always
("gg}’r‘l‘ made an element of damuge in actions {for 1ujary to the peraou, but 1t
—_ has never betore been sugpested that the personal representative could

31 C. “05 .8 maintan an action an the strength of such expenses. '

Z. W. N. 320, Act VI of 1855 has besn referrad to, buat it is admitted that that
Act, which deals with ths maintenance of cases by exacutors, [410]
sdministrators or representatives of a deceased person for recovery of
certain rmoneys, apolies to cares where the person injured mighs in his
lifetims have maintainel, bat had not instituted an action.

Section 89 of the Probate and Administration Act has aleo been
referred 0. That gaction declaras that ' all demands whatsoaver, and
a'} rights tn prorecute or defend any euoit, or other proceeding existing
it favour of or apaings a parson at tha timae of his decease, survive to
and aua nat hig exX-cubore nr adminigirators, eXeont cansres of action for
defamation, assauls as dafinglia she Inhan Panal Code, or othaer
peracnal injuries not gausing the death of the party " Naw the matter
comyplainad of in this casn is gloarly a persnnal injary covered by that
scetion,  That hoing 8o the right of suit or rather the canre of action
did not survive to the raprasentatives of the plaintitf, and thursfore the
suit must be dismissed with gouis an geale No, 2.

Avtorneys for the plaiatdf : B N Base & Co

Attorneys for the defendant : Sanderscn £ Co.
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31C. 111=(1C. W. K. 397=1 Cr, L. J. 130)
[411] APPELLATE CRIMINAL.
Before Mr. Jutice Ghose and Mr. Justice Stephen.

EMPEROR v. BAKAULLATL MATLIK.®
119:h Janumy. 1001.]

Trade mark—S8:dling grods marked wiih o gnd-rf 1t trade mark—Ss 437, 433 of the
Ing:on I'enal Colr as amended by the Merchand se Marks ded ' det X7 of 1383 as
ame.ded by {dct IX of 1891; ss. 6 and T—dpplysny a fulse brade description lo
go ds.

.11, a person mav, to come axta ¢, appripriste to his own wnse a name
suggested by his trade, withous infeinging the law re:ating to teade marks or
trat- 4 scriptions.

Holl alao, that tha appelliats, why 10'd fish hooks in bixes similar 4o the.
raspondents with a decige of or e fi-h with Its  ea-l »nd tail turced ap, srnnot
be hold to have infriazet tha trade marlt of tha responle t+, wh alvo cold
fish-hooks witk the design of two fish crossed, with their heads and tails
turned up.

Ile¢l1, where the puhlis hag chrsen 4 nvma for ita own uss such as ** mach
merka'  fish mark o that fack cannat be bel? to preveet (ther persovs fom
applving a mark %o fish-houks, which muy be generally koown by ihe same
term

[Ref 32 Cal 131 (1912) M, W. N. 85=18 L. C. 127=18 Cr. L. J. 175 ]

CRIMINAL APPEAL.

Mesaze. Ghosh, 3inha and Co., the proseentors in the lowar Court,
had been imperting from Furepe giree Dheonber, 1900 ot -tocke in

* Crimiosl Avpeal, Jo. 636 of 1y713, uguruat tha avder passcd by Abdur Rabiuw,
Fresidenoy Magisttate, Culeutta, dated the 15th of July, 1003,
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11} EMPEROR . BARAULTAT MALUIK 8t o1 413

* packats " lahalled with the logiun of twa fish erossod with their heads
and tails pointiag npwar:ds ; tha daofealants themaclees propiators »f a
miscellananas shop heing among the parchasers. The prosacntors { Mesars
Ghosh, Sinha) at th.e hearing gave evidence tn show that these goods had
geciired a large sale and reputation in the Calcutta market and were
known as ' mash marka.” In March 199 they came to hear that the
defenidants wore selling fiah-hooks with a spuriois mark as ‘' mash
marka,” the design being one fish with head aud tail turned upward.

They charged that this mark was a counterfeit or a colourabla
imitation of their mark and 1kely to deceive purchasers into a [412]
belief that the merchandise denoted by it was Ghosh, Sinha's, already
koown in the market ag ** mash marks.” The charce was confined to the
mark or design for apart from that, fiah hooks of the class in quaestion
admittedly were sold 1n bex g of similar size and get up. The colour and
gize of the labels were alao of a similar pnature ecommon to the trader.
They were convicted by the M gistrate and appealed against the convie-
tion to the [Tigh Coart, whera the conviction was guashed.

Mr. Jackson (Mr. P. L. Boy and Baba Dasarathi Sanyal with him),
for the appsllants.

The respondents raly on the easa of R-dlaway v. Bonham (1) where
it was held that, if everybody knew ** Camel har " ag Reddaway's, the
latter could gat an injunchion. Then the Cellular Clothing Company
and Muxton cama up and the [Touse of Liards resiled.

[(iHOSE, J. Suppose the easn for the proaacusion ig eorract and their
design is kaowa throughont Calentta as "' mash marka ™ and yours ig
ditferent in important details, if comparad ; I want authority that that
is an otfence,]

The House of Trds has allowad Bonham to use “'Cam.1 hair” with
his namae on it ; here the name ' mash " is merely a veorbal description.
Both packeis are known as ' mash marka.” In the course of time it
muast come to hhat, that ona will ba known as one fish and the other as
two fish.  Keddonway v. Bofham {1),

Jademeunt ot Lord Hearechell pages 2070 214,

Judgment of Tiord Macnaghten, pave 259.

Judpment of Tiord Morms, page 221,

The Ce lular Clothing Cimpiny v. Maxt.n (2)

Jadpment of Lord Halshury, pages 332 435,

Lord Wataon, page 3357 ; Lord 3hand, 339 ; Lord Davev, page 343.
In re Dunn's Trade-marke. Lord, J. Fry, page 455 (3). Kerly on Trade-
marks, Il I&d., page 44.

{SthpHEN, J. These are descriptive cases. Mash marka is not
descr piive ]

[413] {6 is not a fanoy word ; there are in other cases words that
are meaningless ; see Kerly, pagoes 182, 189,

They are secking bo maka oub that ~ magh marka’ hasa sesandary
signification—that sigpification must be univeranl ~Kerly, page 479.

Vorhal deseriptions ave worth noting, Karly, pags 5715 Coppenr anl
Moore (2); Langley v. Bombkay Ten Company (H).

It has bosn held that thare must ba a ' mena raa. "' Sictione §
and 7 of tha M rahantiza Mavkx A5 e 433 T PO Korlv 04 610

(1} {830 AL Cor8) EYRR SRV VIR I O N T
(2) (1297 A (. 326, 8) P00 L R 2 K. 160, 443,
(3) (183uy) L. R. 41 Ch. Div. 439, 455.
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34 Cal. 313 INDIAN HIGH: COURT REPORTS fYol.

1and Gidley and Swinhorna (1). The lahel is different. Blackwell v. Cralb (9);
JAN. 19,  Uawary purchasers—Singer Manufacturing Cempany v. ilson (3);
- Korly, pages 227 24.
\C,iflhh[;ll.:&? _ There is notrace of the fact.that this mark was put onat my
—- 1nstanea.

31C 411=8 Mec. Sinha {Babu Nagendra Nath Ghose with him) for the opposite
C W N party.

301;—1;50“ L. The case of of Reldawiy v. Bomham has nothing to do with tbhis
777 ease. There the question was whether any oua else could manufacture
camal-hair belting ; here there ia ns question of deseriptive words,

A3 to the respactive significations of descriptive and distinetive,
gee In re Jame's Trade mark (4).

The case on the osher side resta on the ground that thisis deserip-
tive Tish is not d.-scriptive of fish-hooks. ln this country I can acquire
a right by user and not by repgistration. Time is the only point to be
considerad in deciding whethar [ have aequired the trade mark.

Indian Penal Code, 83, 478 and 480, and Merchandise Marks Act
and Korly on Trado-marks, page 240, Aa to similarity, see Seizo v.
Prove:ende {5).

1s 1t reasonably caleulated to deceive ? The test of pubting marks
side by side has beon dealt with; Ketly, page 228. The idea of each
matk ia o he considered.

[414] The distinctive rymhol here is fish, whether one or two. Thae
eye and ear must be consideral in this reference, Kerly, page 233.

You can ac¢nire a trade mark by use; it is not necessiry to show
that the mark must show of univorsal repute. There i8 nothing in the
Code as to that,

[STEPBEN, J. You must show that ‘‘mash marka' is known over a
larger area than Caleatta.]

No such area 18 necessary ; it i8 necessary in a descriptive mark
and this is not descriptive,

I: ariges from these cases. In showirg user I have to show the
locality ; it is not necerdary to show nser in any circumsacribed ares.

I am not requrad to show whaere { have acqnired the right, Koerly,
page 240. It is sufficient if it 80 resembles the former that itis calen-
lated to deceive.

Mr. Jackson in reply.

The evidence in this ¢ade condista of the evidanse of four persons in
the employ of the prosecntors. This is not the sort of evidence required
in a trade-mark case. There must be a limit of time to acquire a trade-
mark. [fit had been a civil case, it would have been necessary to
distinguish the marks, :

GAUSE AND STEPHEN, JJ. The apnellants in the present case have
been convicted on charges under s, 482 and s. 436 of the Indian Penal
Code, as amended by the Inlian Muarchandize Marks Act, 1889, of
using a*false trade-nak and aidling corls markad wth a connterfeib
trade mark, and nnler 4 6 of sa M rehandise My ks Aet of anpl.ing a
falio trade doserintion wo 2ol vl wna, aren # eposdhing azainas thess
convietions,  The maa emd tatho ¢sas ve 8 nple and ara an liapated.
S nce Devabar, 190 ths asnsaise parsy havas ba n s Loy Beh hooks

wihteh thay have tnar ot f=vn [dorvas i otk 63 oo fabels on
R IT N I A PR L 14 Na) [ RO3L Ch D osdz,
12) (167 Ml J Cu b1, 5 {8, U863.00) L. R, « Ch. 132,

(8} (1845-76) L. BR. 2 Ch. b, 334,7417.
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1] EMPEROR v. BAKAULLAH MALLIK 31Cal. 416

which appears a design of two figh crossed, with their heads and tails
bent up. These fish-hooks have been geverally known in Caloutta as
“mash marka” (fish mark) and have [415] commanded a large sale.
The bcxes, labels and designs have been made exhibits, but we need

1804
JAN. 19,
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only notice the design of two fishes, which for present purposes may he 31 G 411=8

conveniently referred to as mark A. During the season of 1903 the
appellants sold fish-hooks in similar bozxes, bearing similar labels, and
a design of one fish with ite head and tail turned up. These boxes,
labels and designs have algo been made exhibits, but again we need only
notice the design of one fish, which we will refer to as mark E.

No point bas been raigsed before us on the similarity of the boxes
and labels, ag it is admitted that their shape and appearance are what
are usual in the trade, and the insoription on the label bearing mark B is
different from that on the label besring mark A ; the name of the maker
in particular being truly given. But it is alleged that mark Eisa
fraudulent imitation of mark A, and thab it is devised to enable the
appellants to sell their fish-hooks as “mash marka.”

Under these eircumstances the opposite party’'s contention is that
mark E is a false trade-mark, which, for present purposes we may take
to be the same s & countetfelh trade-mark and that they have applied
the name ‘‘mash marka'’ to these goods as a false trade deseription.

It has not been urged before us that mark E is in itself a false
trade-mark, as being such a mark as is mentioned in section 480 of
Indian Penal Code; but merely as being a mark to which the term
“mash marka” is likely to be, and indeed is intended to be applied. It
is also to be noticed that a trade description as defined in section 2 of
the Merchandise Marks Aot does not include such marks as mark E, but
that such marks are brought within the sgeope of section 6 of the Act
by the operation of section 4 {1). Whethor we consider the case of a
falge trade-mark or of a false trade description we have firet to consider
what is the real poinh of the ease, namely, whether the mark or descrip-
tion is false. And in this predent case the pombs seems to depend on
whether the application of the term “mash marka’ is in the language of
seation 480 of the Indian Penal Code or section 4 (1) of the Merchandise
Marks Act ‘' reasonably calculated to cause it to ba believed (or to
lead persons to believe)’ that the fish-hooks #o0ld under mark E. are
the merchandise of the opposite party. How far in fact does the
[416] law allow & man to appropriate to his own use a name which is
suggested by his trade. That it does so to some extent is pla.in from
various well known cases. In Seizo v. Provezende (1) quoted in Kerly
on Trade-marks at p. 240, Liord Cranworth says '’ the defendants have
adopted a trade-mark which could not fail to lead purchasers to attribute
to the wines so marked the same name a8 that under which the plain-
tiff’'s wines were known and go to believe that in purchasing them they
would be purchasing the wines of the plaintiff.” The facts of that gase,
however, seem to be essentially different from those before us. With-
out considering how far a principle that was followed in san
application for an injunction ought to be followed in a criminal case, it
must be obgerved thatb in that case the public were directly invited to
adopt the use of a definite word, though that word was a common one.
In the present case as put forward by the respondent, the public had
chosen a name for their own use ; and, if the difference between the two

(1) (1865-66) L. R. 1 Ch. 192.
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81 Cal. #7 INDIAN HIGH COURT REPORTS [Yol

kinds of fish-hooks is noticeable epough to make the public care to
JAN. 19. distinguish between them, the difference between one fish and two fish
— is marked enough to afford a very simple method of distinction. The
APPELLATE fq0tg in the milkmaid brand case, Anglo-Swiss Condensed Milk Company
of_l_‘-'_lf“' v. Metealf (1) are too different from the present facts for that case to
31 @, 441=8 afford ug much assistance. In the “ T'wo Elephants case ~’ Johnsion v.
C.W.N. Orr Ewing (2) both marks contained two Elephants, which clearly
307:: %’- L. distinguighed it from the present cage.

40. A good deal of argument bas been addressed to us by Counsel on
behalf of the appellants as to the effect of the decisions in the camel-
hair belting case, Reddaway v. Bonham, 1896, App. Ca. 199, and Cellular
Clothing Company v. Magton, 1899, App. Ca. 327, which is distinguished
from that case. As to these cases we have only fio say that applying
as they do to descriptive names they can have no application to the
pregent case, since a picture of a fish ean hardly be held to be a deserip-
tion of a fish-hook, In the present case, applying as far as we can the
prineiples laid down in the cases we have quoted, and the sections to
whioch we have referred, we do nob think that the fact that mark A was
known as [417] ** mash marka " can be held to prevent other persons from
applying a mark to fish-hooks, which may be generally known by the same
term. The respondent’s right to the exclusive use of a mark whish may
aoquire such a designation, is at least not plain enough for us to eonsider
it proved as against a person charged with an offence. The essential
feature of the design is, in our opinion, too common and too apt for
application to fish-hooks, for a name based on it to be reasonably caloulated
to mislead. We do not oonsider, thersfore, that apart from the facts of
the case, mark E is a false trade-mark, merely because it is or may be
known ag8 ' mash marka,” when that name is already applied to mark A.
And the same remark applies to ‘' mash marka ” congidered as a trade
deseription.

‘We must, however, examine the facts of the case to see whether or
how far any inference to be drawn from -them conflicts with this view.
If it appears that purchasers were mislead by mark E or the use of the
term ' mash marka " into believing that the appellants’ goods were the
merchandise of the respondents, this will go & long way to prove that
the mark was oaloulated to produce this effect. If we find that the
mark was devised to produce this effect, we shall probably be confirmed
in this opinion.

It is not disputed that the term '* mash marka ’’ has been applied to
the respondents’ fieh-hooks, gsince they were first put on the market.
There is also evidence which, on the whole, we believe that the appel-
lants supplied mark B fish-hooks when asked for ' mash-marka.” There
is an a prioré likelihood that this would be go, and the attempt made on
hahalf of the appellants to prove that mark A fish-hooks were asked for
under the name ' Jori mash marka,” while these were called “ek mash
marka.” seems to point in the same direction. The evidence that any
one was misled by the appellants supplying the E mark as ‘' mash
marka '’ is loss satisfactory. We may suppose that the witness Shaik
Yacoob, intended to represent himself as mislead, though he did not
gpecifieally say so—Mobamed Ali's evidence went to show that he would
have been mislead, had he not been buying mark E on behalf of the
respondents : but we cannot place much reliance on his evidence. Ismail

(1) (1886) L. R. 31 Ch. D. 454, (2) (1882) 7. A. C. 919.
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IL) KASI SURDAR ROY v. EMPEROR 81 Cal 419

bought mark B ag * mash marka,” but he does not profess to have been
mislead by the mark itself ; on the [#18] contrary he noticed the differ-
ence of the mark from that to which he was acoustomed and made
enquiries about it. Fanindra Nath, the appellants’ gomasta, gave
evidence that he did not sell mark E to Mohamed Ali ag * mash marka,”
buit this we do not wholly believe.

There is no doubt some evidence of direct fraud by-the appellants
to pass off mark E to Ismail as the respondents’ goods; but it is too
vague and uncertain for us to rely on. A voucher was given to
Mahomed Ali, in which the hooks supplied to bim are described as
" mash marka,” and it is alleged that the description was put in and
then struck out (exhibit F.) But the insertion and erasure have not
been explained in the evidence and convey nobthing to our minds.

Considering all the evidence on the subject, we find nothing in it to
oause us to modify the opinion we have already expressed to the effect
that mark E is npob a false trade mark, or a false description in the
sense we have mentioned. We have not to decide, and we do not
decide, whether the appellants were justified in using mark E, or in
supplying their own fish-hooks, when agked for I * mash marka.” Bus
we do hold that they have not committed any of the offences with
whieh they have been charged.

It only remains to add that we need not determine whether the
appellants have proved that they acted without an intent to defraud.
Their evidence on this point almost entirely consists of the indent econ-
taining the order for the mark I fish-hooks, in which no mention is
made of any mark (exhibit 5 A), This goes some way to prove the
point, but falls short of satisfactory proof.

‘We much regret that recourse has been had to the eriminal law to
sottle the matter at issue between the parties. The result is thab
nothing has in fact been decided and that the present proceedings have
bad no useful resuls. The appeal is allowed, the conviction and
sentence being set aside. The fine, if realized, will be refunded.

81 C. 418=1Cr. L. J. 488.
[419] CRIMINAL REVISION,
Before Myr. Justice Ghosh and Mr. Justice Stephen.

Kasi SunNpaAR RoOY v. EMPEROR.*
[105h February, 1904.]

Criminal Procedure Code (Act V of 1838),5. 110 (e)—dbetment —Abetment of the eom-
misston of offences snvolving a breach of the peace~ Residencs—Jurisdiction.

Held : That where undar the orders and with the connivance of the zemin-
dar various acts of oppression are committed, suoh conduct of the zemindar
would bring him within the scope of slause (¢) of 5 . 110, C. P. C.

*
Held also, That, for the purpose of proceedings unders. 110, C. P. (. a
Magistrate has jurisdiction to tey a person, who has a residential house and
frequently resides for the purposs of his business, within the looal limits of
the Magistrate’ s jurisdiction, provided acts of oppression (the subjeot of the
oharges under s. 110 ) ata committed, whila he go resides.

[Foll. 88 Cal. 166==15 0. W. N. 866=<19 Cr.L.. J. 164=9 L C. 916. Diss. 29 I. C. 438.]

* Criminal Revision, Nos. 970 and 1014 of 1903, against the order passed by
B:os;u Bhushan Bode, Sub-divisional Magistrate of Natore, dated the 30th of J uly,
1 .
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