
SHYAMKISHEN V. SUNDAR KOER.*
[20th J'anuary, 1904.1

Appeal-Order for stay oj sale-Mortgage decree-Civil Procedu.re Code (Act XIV oJ
1882), 88. 2~4, 291 and 588-Trans/et' of Property Act (Act IV of 1882), S8. 17 and
89-0rder ab80lutefor sale-Court'8 power to adjourn sale 0/ mortgaged property.

An appeal lies against an order for stay of sale of property direoted to be
sold in execution of a mortgage decree notwithstanding that the said order is
in terms one under s. 291 of the Oode of Civil Procedure.

After an order absolute for sale had been made under s. 89 of the Transfer
of Property Aot, the Oourt had no power to adjourn the sale of the mortgaged
property with ao view to give time to the mortgagor to raise money to pay oil
the decree. It could adjourn the sale to a future date in order to have
a better sale in the event of want of bidders or for other similar reasons.

K,dar Nath Raut v. Kali Churn Ram (1) distinguished.
Taniram v. Gajat1an (2) dissented from.

[FoU. 31 Oal. 863=8 a. W. N. 684 ; 12 O. W. N. 282=7 O. L. J. 581; Ref. 87 Cal.
897 ; 121. 0.745=14 O. L. J. 489.]

ApPEAL by Shyamkishen and others, decree-holders.
In execution of a mortgage decree obtained by Shyamkishen and

others the sale of the mortgaged properties was fixed for the 16th
November, 1903. On the 10th November, the judgment-debtor Rani
Sundar Koer put in an application in the third Court of the Subordina.te
Judge at Panna, for a stay of sale, and the decree-holders raised various
objections to the postponement of the sale, The learned Subordinate
Judge having overruled the objection adjourned the sale. The material
portion of his judgment was a8 follows :-

The applicaotion urges two grounds for the stay of sales. First, that
the judgment-debtor has applied to the Oolleotor of Gya to place her
estate, the Muksudpore Raj, under the Court of Wards, and that this matter
is in the consideration of the Hou'ble Board of Revenue. Second, that
the [udgmenb.debtor has preferted an aoppeal to the Hon'ble High Oourt
[374] against my order of valuation of the proper~ies of the judgment-debtor and
the appeal is pending. The second ground falls under s. 545 of the Oode of Civil
Proeadura. It has been contended by the learned pleaders for the decree-holders
that s. 645 of the Civil Procedure Code has no appl icat ion to a mortgage decree
passed under the provisions of the Transfer of Property Aot. The question is not
free from doubt. But when an appeal has been preferred against the order of valua­
tion passed by me, it will, I think, be simply fair to give an opportunity to the
judgmeut-debtcr to be heard in appeal by the Hon'ble Judgss. No doubt under the
provisions of sao, 545 when an appeal has been preferred it is for the Hon'ble High
Court to stay or not the exeoution of the decree, But to hold the sale upon the
valuation fixed by me before the appeal is heard would frustrate the appelloL The
first ground is, I think, more reasonable. It appears from para. 3 of tbe copy of the
Hou'bte Board's letter that the matter is under the consideration of the Hon'ble
Board and that very eaorly orders are expeoted. If the Honble Board takes over the
estate it will be more advantageous to the decree-holders, who will have a sure
chance of being repaid. I do not think therefore that lin adjournment of th!l sale
to the 18th January 1904 will, in any way, prejudioe the deoree-holders. The time
thus granted will be sufficieut for the judgment-debtor to have the Hon'ble Board's
opinion. The adjournment of the sale would necessitate a fresh proclamation,
The pleader for the judgment-debtor states his client is ready to bear the expenses
of thllot peoelamaricn and that the decree-holders will not be in any way prejutiioed
by a fresh proolamation."

11.] BHYAMKISHlllN V. BUNDAR KoBR

31 C. 373.

[873] APPE1JLATE CIVIL.
Before Mr. Justice Banerjee and Mr. Justice Brett.

31 Cal. 371

1901
JAN. 90.

ApPELLATE
OIVIL.

31 C. 373.

• Appeal from Order No. 415 of 1903, agaoinst the order of Jogendra Nath Deb,
Subordinate Judge of Patina, dated the 12th of November, 1908.

(1) (189B) 1. L. R. 25 Cal. 708. (2) (1899) I. L. B. 24 Bom, soo.
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,

1904 Babu Satish Ohander Ghose (Babu Khetter Mohun Sen with him)
JAN. 20. for the respondent took a preliminary objection that no appeal lay to

ApPELLAT the High Court. the order being one under s, 29 and not specified in
OIVIL. E s, 588 of the Code of Civil Procedure.

Dr. Ashutosh Mookerjee (Moula.vi Mustapha Khan with him) for the
31 C. 373. appellant. The effect of the order being stay of execution, the order

was one under s. 244 of the Code of Civil Procedure, and is therefore
appealable. On the merits the lIale being one of mortgaged properties.
after the decree absolute. the Court had no jurisdiction to adjourn the
tlale to enable the judgment-debtor to payoff the debt, regard being had
to ss, 87 and 89 of the Transfer of Property Act. Although s, 291 of
the Code of Civil Procedure gives the Court power to adjourn a sale.
and. although that section has been made applicable to sales under the
Tra.nsfer of Property Aot. by virtue of rules made by the High Court
under s. 104 of that Aot. the rule making section 291 applicable to such
sa.le is ultra vires, see Kedarnath Raut v. Kali Ohurn Ram (1) and
Taniram v, Gajanan (2).

[375J Babu Satish Ohunder Ghose. All by virtue of rules made by
the High Court. s. 291 of the Code of Civil Procedure hllos been made
applicable to sales under the Transfer of Property Aot. the Court had
ample power to adjourn the sale to payoff the decree-holder. It has
been held in the ease of Raja Ram Singhji v. Chunni Lal (3) that
sections 291 and 310-A of the Code of Civil Procedure will apply to a
sllole held in virtue of an order absolute for sale passed under a. 89 of the
Transfer of Property Aot, although no power is given under that Act to
postpone the operation of an order under a, 89. The lower Court has
used its discretionary power given under s. 291 of the Code of Civil
Procedure and has adjourned the sale. The High Court ought not to
interfere.

Dr. Ashutosh Mookerjee in reply.
BANERJEE AND BRETT, JJ. This is an appeal from an order of

the Court below postponing the sale of the mortgaged properties and
giving the judgment-debtor Rani Sundar Koer, time to have her property
taken charge of by the Court of Wards, so that arrangements might be
made for paying off the decree.

At the hearing of the appeal a preliminary objection was taken on
behalf of the respondent, the judgment-debtor, that no appeal lay from
the order of the Court below, as it was an order under e. 291 of the Code
of Civil Procedure, and not under e. 244. If it was an order under B. 291
simply adjourning the sale, no appeal lay from it. ae an order under s, 291
is not made appealable bye. 588. But then the learned vakil for the
appellants contends, and we think rightly, that the case comell under
s. 244 and that the order of the Court below was an order in effect, if
not in terms, for etay of execution of the decree. The order in terms is
no doubt an order for etBY of sale, but as the decree is iii mortgage
decree directing the sale of the mortgaged property, and as, until ·the
mortgaged properties are sold and found to be insufficient to eatisfy
the decree. no other proceeding in execution against the judg­
ment-debtor can be taken, the stay of sale of the mortgaged
property virtually amounted to stay of execution altogether; and that
[376] being so, the order should be taken to be one determining a ques-
~,._----_._-

(1) (1898) T. L. R. 25 CaL 705. (3) (1879) I. L. R. 19 All. 205.
(2) (1899) I. L. R. 24 Born. 300.
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tion coming under clause (c) of 8. 244, and therefore being 110 decree 1901
witbin the meaning of section 2 of the Code. lAN. 20.

An appeal therefore lies against that order.
Now the points urged in this appeal are, first, that the lower Court AP~~~r:.~TE

had no power under B. 545 of the Code of Civil Procedure to stay
execution ; second, that even if it be held that the Lower Court had 81 O. 378.
power to stay the sale, it could not stay the sale for the purpose of
giving time to the judgment-debtor to payoff the decree, the granting
of such time being in contravention of the provisions of s. 89 of the
Transfer of Property Act; and, third, that if the Court below had power
to adjourn the Bale, it ought not to have exercised that power without
imposing terms upon the judgment-debtor, having regard to the circum-
stances of this ease,

With reference to the first point, the argument is that as the appeal,
pending which the sale wall stayea, was not an appeal from the decree
sought to he enforced, but was only an appeal from an order in the
execution prooeedings, and as section 545 does not authorize the Court
of first instance to sta.y execution pending an appeal a.fter the appeal
hall been preferred, the power of ordering sta.y of proceedings in such a
O&lle being exercisable only by the Appella.te Court, the Lower Court had
no power to make the order it has made.

This argument is no doubt correct, if the assumption on whioh it is
based is so. But it does not prove that the Court below had no power
to Iltay the sale ; and there is nothing in the order of the Court below to
show that the sta.y of sale was granted under section 545 of the Code of
Civil Procedure, as the argument assumes.

The first contention of the appellants must therefore fail.
In support of the second contention it is urged that, all section 89

of the Transfer of Property Aot unlike secnion 87, makes no provision
for e:itension of time for paying off the amount of the decree, but on
the eontrary expressly providel\that upon the expiry of the time allowed
for payment, an order absolute for sale of the mortgaged property
or 110 sufficient part thereof shall be made, and thereupon the defen­
dant's right to redeem and the security shall both be [877] extinguish­
ed, any adjournment of sale in a osse like this was in eontraven­
tion of the provisions of section 89 of the Tra.nsfer of Property Act,
and was therefore illegal, and it is contended tha.t, although section 291
of the Code of Civil Procedure gives the Court power to adjourn 110

sale and although that section has been made applicable to salel! under
the Transfer of Property Act by the rules made by the High Court under
seotion 104 of that Act, the rule making section 291 applicable to such
sales is ultra vires, it not being, as section 104 requires it to be, eonsis­
tent with the Transfer of Property Aot. And in support of this conten­
tion the observations of the majority of the learned Judges in the oas~ of
Kedarnath Raut v. Kali Churn Ram (1) and the case of Taniram v.
Guianan (2) have been relied upon.

We are of opinion that the broad contention urged on behalf of the
appellants is not correct. We do not think that section 291 is neees­
sarily and in all cases iueonsistent with the provisions of section 89
of the Transfer of Property Aot. The mortgagor may not, after the
expiry of the time allowed for pa.yment, be entitled to ask for a.ny exten­
sion of time; but tha.t does not prevent the Court from adjourning the

(1) (1898) I. L. R. 25 Ca.l. 70S. (~) (1899) l. L. R./24 Bam. 300.
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1901 sale for proper reasons, nor does it prevent the operation of that portion
JAN. iO. of section 291 whioh provides that the sale shall be stopped if. before the

- lot il!l knocked down, the debt and costl! (including the costs of the sale)
A.t'J~~ATE are tendered to the proper officer of the Court. It is one thin~ to grant

. the judgment-debtor time to raise money to payoff the deoree, it is quite
3t O. 313. another thing to allow the judgment-debtor to stop the sale of his

property by paying down the amount of the decree, and not that alone,
but something more, namely, the coats of the sale.

Section 89 of the Transfer of Property Aot no doubt provides that
if default is made in payment within the time allowed, the Court is to
make an order for the sale of the mortgaged property, or a sufficient part
thereof, and thereupon the defendant's right to redeem and the seourity
shall both be extinguished, but still the property does not cease to be the
property of the defendant mortgagor, until the sale has taken place; and
80S the sale takes [378] place only for the purpose of realizing the
amount of the mortgage debt and not for the mere purpose of having
the property sold, there is no real oonfliot between section 89 of the
Transfer of Property Aot and that part of seotion 291 of the Code of Civil
Procedure. which directs that upon payment of the amount of the decree
together with coats of the ssle, the sale shall be stopped.

As for the ease of Kedarnath Raut v. Kali Ohurn Ram (1) that is
quite distinguishable from the present, the question for determination
there being whether section 310A of the Code was applioable to a sale
of mortgaged property, that section not having been made applicable to
sales under that Aot. It is true in the course of his judgment the learned
Chief Justice remarks that, even if seotion 310A of tho Codo had been
extended by the rules of this Court to sales under the Transfer of Pro­
perty Aot, sueh extention would have been ultra vires, it being excee­
dingly doubtful, if it would have been consistent with the Transfer of
Property Aot, and that remark was concurred in by the majority of the
Court; but it was not necessary for the decision of the esse,

As for the Bombay ease, with all respect for the learned Judges
who decided that case, we are unable to adopt the view taken by them.
But though that is so, we feel bound to observe that after the order
absolute for sale had been made under section 89 of the Transfer of
Property Aot, the Court below had no power to adjourn the sale of the
mortgaged property with a view to give time to the mortgagor to raise
money to payoff the decree. That was a purpose for which it was not
competent to the Court below to adjourn the sale. It could adjourn the
sale to a future date in order to have a better sale, in the event of want
of bidders or for any other similar reasons, but the object with which
the sale was adjourned in this ease was one tbat was not consistent with
the provisions of section 89 of the Transfer of Property Act.

As to the third point we thihk the contention is so far correot that
having regard to the circumstances of the case, when the sale was
adjourned as a matter of indulgence to the judgment-debtor, terms ought
to have been imposed upon her. But it is unnecessary to give any
specific direction under this head, as any future [379] sale will have to
be adjourned for other reasons, in the view we take of the case in
appeal No. 417 of 1903.

-----------
(1) (1898) I. L. R. 25 Gal. 703.
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It.l B. PROSAD NABAIN V. MAHANTH ADAIYA GOSBAIN ;St Cal. 36t.
The result, then, is that though the second contention or the appel­

lants partially succeeds and alao the third, the appeal must be dis­
missed, subject to the observations indicated above, and under the cir­
cumstances of the case we make no order 80S to costs.

Appeal dismissed.

31 C. 380.

[380] APPELLATE CIVIL.
Before Mr. Justice Banerjee and Mr. Justice Harington.

1901
JAN. 20.

ApPELLATE
CIVIL.

31 C. 373.

RAMANI PEBSHAD NARAIN SINGH V. MAHANTH ADAIYA GOSSAIN.*
[18th December, 1903.]

Secondappeal-Bengal Tenancy Act (VIII of 1885), ss. 106,109 A-The words "a deci.
sion settling a rent, meaning of-Evidence Act (1 of 1877), s, 21-Sale certificate
statemllnt tn-Admission.

The words" a decis ion settling a rent" in section 109 A of the Bengal
Tenancy Aot do not mean and include /lny decision upon the question what
is or what ought to be the rent. They mean only 30 decision Bettling a fair
and eq uitable rent in place of the existing rent, and the words do not include
a decision determining what the existing rent is.

Mathurll Mohun Lahiri v. Uma Sundari Debi (1) referred to.
A second appeal lies to the High Court, from 30 decision of .. Special Judge

reversing or affirming a decision of a Settlement Officer, who decided un­
der s. 106 of the Bengal Tena.ncy Act whaot was the rent payable by the plain­
tiff, it not baing .. 30 decision settling rent" within the meaning of sec.
tion 109 A of the Bengal Tenancy Act.

Any statement, 80S to rent payable for a holding, made by a parson in 30 sale
oertificate, which was obtained by him as purchaser of the holding at a sale
in execution of a decree against the former tenant, being in the nature of an
admission, cannot be used as evidence on his behalf, as such a statement
does not come within the exceptions to section 21 of the Ev idence Act.

[Dist. 241. C 283: FoIl. 15 I. C. 540: 28 I. O. 173.]

SECOND APPEAL by the defendant Ramani Pershad Narain Singh.
One Adaiya Gossain brought a suit under section 106 of the Bengal

Tenanoy Act in the Court of the Settlement Officer of Sewall for 90 decla­
ration that the rent payable for his holding was Bs, 13-8 with cesses, and
nob Rs. 30-0-6 pie with oesses as in recorded the settlement khatian.
The defendants, landlords, put [381] in 90 written statement alleging,
that the existing rent of the holding wall Bs, SO-O- 6 pies. The Settle­
ment Officer gave effect to the defence and dismissed the suit. On appeal
to the Special Judge, he, mainly relying upon a sale certificate, reversed
the deoision of the First Court and held that the rent was Rs. 13·8 as
alleged by the plaintiff.

Babu Dwarka Nath Mitter, for the respondent, took a preliminary
objection, that no second appeal lay to the High Court for the following
reaSon. In oases of settlement of rent in areas where settlement of
land revenue is not being or is not about to be made as in the pJOesent
instanoe, an appeal to the High Court is allowed by section l09A, el, (3)
of the Bengal Tenanoy Act. Clause (3) excepts decillions" settling 110

rent." Here plaintiff brought this suit to have it deolared that the rent

• Appeal from Appellate Decree No. 2686 of 1902 against the decree of
G. Gordon, Special Judge of Sarun, dated the 2Srd of August 1902 reversing the
deoree of Hem Chandra Chatteriee, Assistent Settlement Offioer of Sewan, dated the
24th of JUlle 1901.

(Ii (1897) I. L. R. 25 Cal. 34.
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