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houses of the landlord have been ugad for the purposes of opening the
rival market and the acts bave béen done to compel the shop-keepers
against their will to resort to the new market, it seems to us impossible
to conclude that these acts were done otherwise than under the authority
and orders of the landlord himself and that he equally with his loeal
agents on the spot is vesponsible for them. The acts complained of,
amounting to threats of oppression and violence, are sufficient to show
that all the persons, who have been bound over to keep the peace, were
likely to commit & breach of the peace. We think therefore that the
order passed under section 107, Criminal Procedure Code, is not open to
objection on this ground.

The last point taken is that the amount of securiby required from
Babu Surjya Kanta Roy Chowdhry ig excessive. He'has been called on to
execute a bond in the sum of Rs. 20,000 and to furnish two securities in
a similar sum. No doubt he appears to be & rich and powerful zemindar,
but the proceedings under the gection are intended to be precautionary
and not punitive. It is not in our opinion necessary that such a large sum
a8 pecurity should be demanded. We think that s bond of Ra. 10,000
and [357] two sureties in the sum of Re. 5,000 each is sufficient to require
from Babu Surjyas Kanta Roy Chowdbry, and we direct that the order
be amended accordingly.

Subject to this modification the order will otherwise stand and the
Rule be digcharged.

Rule discharged
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Before Mr. Justice Brett and Mr. Justice Mitra.

MONMOHINI GUHA v. BaANgA CHANDRA Das.*
[29th June, 1903].

Probate— Will, proof of —Compronisc— Adgent— Caveat-—Drebaie and Adminisiration
Aot (V of 1881), ss. 50, 76, 88—Livtdene Aci (I of 1872) s. 41—Civil Procedure
Code (det XIV of 18821, ss. 177, 576.

Unless a will is proved ir some form, no grant of probate can be made
merely on the consent of parties. Hence an agreement or compromise as
regards the genuineness and due. execution of a will, if its effect is to
exclude evidence in proof of the will, iz pot lawful within the meaning of
seotion 375 of the Code of Civil Procedure.

Evans v. Saunders (1) distingnished.

Norman v. Strasns (2), Ravji Banchod Naikv, Vishnu Ranchod Naik (3)
and Gheilabhat v. Nandubat (4), followed

Roadnight v. Carter (5), referred to.

Any party to a sulb has the right to repudiate the action of an agent com-
promising it without his knowledge and consent, before an order is passed
accepting the compromise as the final determination of the suit.

Brojoduriabh Sinha v. Ramanatl Ghose (0) referred to

[Ref. 4C. L. J. 492 ; 6 C. L. J. 453 ; 33 Mad. $50; 7 L C. 550=14 C. W. N. 967; 1 L.
W. 276=26 M. L. J. 315=1914 M. W N. 286=23 L. C. 72 ]

APPEAL by the defendant, Monmochini Guba.

* Appeal from Original Deocree, No. 22 of 1902, against the decree of I.. H. Ran-
som, District Judge of Chittagong, dated Dec. 7, 1901.

(1) (1861) S0 L: J.P. D. A. 184. (4) (1896)1. L. B. 21 Bom. 335.
(2) (1880) L. R. 6 P. D. 219. (5) (1863) 3 Sw. & Tr. 491.
(3) (1884)L. L. R. 9 Bom . 241, {6) (1897) 1. L. R- 24 Cal. 908.
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1803 [3568] . This appeal arose out of an application for grant of probate
JoNm 29, made by the plaintiff, Banga Chandra Das. It was alleged that one
—_— Srimanta Ram Das died on 27th January 1900, leaving a daughter Mon-
A"é’fm‘”ﬂ mohini, $he defendant, & minor grand-son Hara Kumar Guha by the said
AVIL. daughter, and another minor grandson, Kheftra Mohan Das, by a
84 0. 887=8 predecessed daughter, the widow of the plaintiff. Probate of a will
C. W. N. 197. dated the 28th June 1889, left by the said Srimanta Ram Das, was applied
for on the allegation that the testator had appointed the plainfiff peti-
tioner, and the defendant opposite parbty as executor and executrix
respectively to his estate, and as the latter was unwilling to take probate
jointly with him the former prayed for grant of probate to him salone.
The will provided that the two minor grandsons of the testator above
named were to get the estate in equal shares on their attaining majority,
but that they were to maintain the testator’s last wife, Swarnalata, The

application for probste was made on the 30th January 1901,

On the 8th Mareh 1301, Monmohini filed a caveat alleging that the
will propounded was false, that the woman Swarnalata was not the law-
fully wedded wife of the deceased Srimanta Ram, and imputing fraud to
the plaintiff. On the 3rd December 1900, one Rupasi Mokan Guhsa,
purporting to act on behalf of Monmohini a8 her am-mukhtiear, filed &
petition alleging that the digpute between the parties had been amicably
gebtled in acoordance with the terms of a solenamah, and stating that the
petitioner Monmobhini was willing to take probate of the will jointly with
the plaintiff. It appears that the caveat also was filed by the same
person, Rupasi Mohan Guha, acting as am-mukhtear of Monmohini.
The solenamah, or the petifion of comprowmise, was also filed on the 3rd
December 1901, signed by Banga Chandra and Monmohini, the latter by
the pen of the said Rupasi Mohan Guha. The solenamah set out the
ferms of the compromise, whereby the properties left by the testabor
were partitioned and alloted in equal shares to the two grandsons. On
the Tth December 1901, the District Judge passed an order that probate
be granted to the parties in terms of the compromise filed, Befors
this order was passed, Monmohini had put in a pebition on the 6th
December stating that she did not give her consent to the filing
[358] of the solenamah and that ehe did not instruct her sm-mukhbtear,
Rupasi Mohan Guha, to file it or agree to it, and praying that in the
ciroumstances the solenamak be declared inadmissible and that the case
might be tried upon evidence taken. This objection was, however, over-
ruled by the Distriet Judge by an order in these terms :—

* This application is made by a pleader different from the pleader who filed
the compromise. The latter pleader appears and produces a power of altorney
granted by the opposite party (Monmohini) to the agent, who instructed the pleader
in question to file the compromise. This power of attorney is in order, and conveys
the requisite authority to the agent and must therefore be held to cover all his
proceedings faken under it. It must be held therefore that the compromise was
filed with the full authority, knowledge and consent of the opposite party herseli,
and therefore that it is valid ag far as 1t goes.”

Modlvi Abdul Jowad, for the appellant, contended that the lower
Court was in error in refusing to examine the appellant and her
witpesses with reference fo her allegation that the compromise wag
gigned and filed by one iof her am-mukhtears in collusion with the
opposite party and without her knowledge and consent, The lower
Court ought not to have based its decision on such a petition of
compromise without full inquiry. The mere filing of such a petition did
not make the'probate proceeding non-contentious, nor did it absolve the
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opposite party from proving the genuineness of the will : sde see. 73,
Bxplanation, and sec. 83 of the Probate and Administration Act.

Babu Pramatha Nath Sen, for the respondsnt, contended that the
compromise having been filed by an authorized agent was good in law,
but asked that the case might be remanded to the lower Court for an
inquiry as to whether such a compromise was really made under
circumstances so a8 to make it binding on the appsellant. ,

BRETT AND MITRA, JJ. This is an appeal by a caveabrix in a
proceeding for the probate of a will propounded by the respondent,
Banga Chandra Das, as the last will of one Sremanta Ram Dag,
Sremanta Ram died on the 27th January 1900, leaving him surviving a
danghter, the caveatrix Monmohini, her minor [360] son Hara Kumar
Guha, Khettra Mohan Dag, anothar grandson by & deceased daughter,
and a widow Pourani, alias Swarnalata, the logality of whose marriage
with the decessed is, howsver, disputed. Banga Chandra, the propounder
of the will, is the husband of the deceased daughter of Srimanta Ram
and father of Kettra Mohan.

The will is dated the 28th Junae 1839, and bears the attestation of a
number of witnesses of whom Aannada Charan Datta verified the petition,
which was pregsented on the 30th January, 1901. Monmohini put in her
caveat on the 8th March, 1901 alleging that the will propounded was
false.

The will purported to devise in equal shares the testator's estate to
his two grandsons, Khettra Mohan and Hara Kumar, after they should
attain majority, and directed that Bangs Chandra and Monmohini should
be maliks or managers and executor and execubrix, until the grandsons
ware of age. Provision is also made for the maintenance of the widow
Pourani, alias Swarnalata, but both she and the daughter, Monmohini,
were practically excluded from the inheritance.

On the presentation of the caveat on the 8th Marsh 1901, the case
was numbered ag an original suit and from that date to the 8rd Decem-
ber 1901, various proceedinds were taken for the attendance of witnesses
and the examination of witnesses on commission, and an application was
algo made on one occasion for time for an amicable settlement. On the
3rd December 1901 two petitions of ecompromise were presented, one
signed by Banga Chandra and one Rupasi Mohan Guha as general mukh-
tear of Monmohini, and the other by Rupasi Mohan Guha alone as
general agent of Monmohini; and by these petitions it was prayed that
probate of the will of Sremanta Ram deceased, might be granted to both
parties in terms of the arrangement contained in the first named petition,
by which the properties of the decessed were partitioned between his
grandsons,

These pstitions were taken up by the District Judge on the 5th
Dacember 1901, when a pstition dated the same day, the Bth, and verified
by berself was presented on behalf of Monmohini, in which she repudia-
ted the action of her gensral agens, Runagsi Mohan Guha, in pr‘esenhing
the petitions of the 3rd Decembar, [361] and stated that they had
been filed without ber knowlsdgs and consent and fraudulently in
collugion with Bangs OChandra. She asked that the pstitions of eom-
promise might be rejected and tho ease disposed of after a regular trial.
The Distriet Judge ordered fhat the matter should be heard on the
following day. On that day an affidavit of one Chandra Shekhar Dutt,
another general agent of Monmohini, was pat in on ber behalf in
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1908  support of 'her petition of the previous day, and the general power she
Joxe 29. had given to Rupam Mohan as well ag Chandra Sekhar on the 4th March
—_— 1901, was pub in on behalf of Banga Chandra. The case was put off
AP‘C’}%TE to the 7th December, 1901, and on that day Monmohini put in a peti-
—°  tion sfating that she was present in Court and asking the learned
31 ©. 357=8 Judge to take down her deposition. The learned Judge, howaver, with-
C. W. N. 197 out faking any evidense, and merely on the aubhority of the am-
mukhfearnama of the 46h March 1901, held that Monmohini was bound
by the act of her general agent, Rapasi Mohan, and could not be per-
mitted to resile from the compromise, and he directed that probate
gshould be granbted to her and Banga Chandrs in accordance with the
terms of the compromige. In the formal decree which was drawn up
in aeeordance with the judgment it was ordered and deoread fhat probate
be granted o the parties in terms of the compromise, which were recited
in it.

The present appeal is against the judgment and decree of the 7th
December 1901, and we {eel no hesitation in saying that they should
be get agide. Even in an ordiuary suit, any party has the right to
repudiate the action of an agent compromiging it without his knowledge
and eonsent bofore any order of ths Court is passed accepting the com-
promige a8 the final defermination of tha suit. The Court may, as
held in Brojodurlabh Sinha v. Ramanath Jhose (1), make an enquiry
ag to the fast of the compromige, and, if it holds that the suit was
adjusted by a lawful agreement or compromise, it may pass a decree
in accordance therewith. In the present case no enquiry was made
notwithstanding that the repudiation was by a purdanashin lady, and
it was supported by her verified petition and the affidavit of another [362]
am-mukhtear of hers and the offer of her being herself examined in
Court. Wae areof opinion that the mere fact that her agent Rupasi
Mohan, pretending to ast on her behalf signed and presented the petitions
is not sufficient to enable the Court to pass a decres in accordance with
them. DBesides the compromise covered inatters clearly beyond the
gubject-matter of the suit, and dealt with the partition of property in
which the benefisial interest according to the will belonged to persons
who were not before the Court and one of whom was & minor. The
order made by the learned Judge is clearly beyond the seope of a procee-
ding for the probate of a will under the Probate and Administration Aet.
His procedure is also highly irregular as he excluded all evidence except

the am-mukhtesrnama.

We have been asked by the learned vakil for the respondent to
remand tha cage for receiving evidence and for determination of the ques-
tion whether Moumohini had consented to the compromise, but we think
we oughb nob to accede to his request aa we are of opinion that the com-
prowise, if any, was not lawlul and ought not to be recorded.

In‘a proceeding for the probate of a will, the will must be duly
proved aeither in sommon form or per tastes: if the proceeding is conten-
tious, as it is in the presant case, it must be proved in solemn form. The
gonsgent of parties that probate should be granted cannot give validity to
& grant of probate, as no grant can be valid, unless the will be proved in
gome form and tho Judge ba in a position to pronounce that it is proved
and registered bafore him, as indicated by the form of the grant given

(1) (1897) L Lu. R. 24 Cal. 908.
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in section 76 of Aot V of 1881. A final judgment or order of *a compe- 1908
tent Court in the exercise of probate jurisdiction as conferring the status JUNE 29.
of executor to the grantee of a probate ia conclusive proof of the existence —

of such status and the fact that the will is genuine. It operates as a judg- AP‘EI“,%TE
ment in rem (Hvidence Ach, section 41), and its effects eannot be -—
nullified except by a proceeding for revocation of the probate under sec- 81 C. 867=8
" tion 50 of the Probate and Administration Act. We, therefore, think O- W. N. 187,
that no grant of probate ean be made merely on the consent of

parties. The only issue in a probate proceeding relates to the genuineness

and due execution of the will, and it is exclusively the provinee of

[863] the Judge to come to & decision on this issue on the evidence pro-

duced before him. The Court must itself be satisfiead by admissible

evidence that a will propounded is the will of the testator. The parties

in a contentious proceeding eannot arrogate to themselves the function

of deciding the issue by agreement or compromise, especially when the
next-of-kin and the persons beneficially interested are not parties to the

agreement. We think that though a contentious proeeeding for a pro-

bate takes under section 83 of the Act, as nearly as may be, the form of

a suib, an agreement or compromise a8 regards, this issue, if its effect is

o exolude evidence in proof of the will, is not lawful within the mean-

ing of seetion 375 of the Code of Civil Procedure, when the Court bas

not an opportunity of judging for itself whether the will is the will of

the deceased person and to what extent the rights of the parties will be

effected, if the agreement be allowed to be made s rule of Court.

It is true that there is nothing unusual in a compromisge being en-
tered into in the course of probate proceedings, but it appears from
most of the reported ocases, which we have looked at, that the effect of
the compromise was to make a contentious proceeding non-contentious,
opposition being abandoned : Roadnight v. Carter (1). Evans v.
Saunders (2) would seem to indieate that an agreement in a probate pro-
ceeding might be made a rule of Court. But the report of the case is 80
meagre that it cannot be taken as an authority for the broad proposi-
tion submitted for our consideration. In Norman v. Strains (3), Sir
James Hannen being asked to confirm an arrangement which had been
entered into between the parties in a proeseding for the will of one
Strains observed-—'' My duty ie to determine whether or not a particular
will is the will of the deceased person,” and he declined o confirm the
arrangement at the stage the case had then arrived.

In Ravji Ranchod Naik v. Vishnu Ranchod Naik (4), Sargent, C.J.,
held, that in a contentious proceeding for a probate, the mere refusal of
a caveabor to answer a question will nof, notwithstanding section 177
of the Code of Civil Procedure, justifiy the Court [36&]
in dispensing with the proof of the will. In Ghellabhai v, Nandu
bai (6), a question arose as to whether an executor against whose
application for probate a caveat was entered, could submit to arbitration
the matter in dispute, 4. e., the genuineness and due executbion of the
will. Farran, C. J., was strongly of opinion that he eould not.

We think the same principle applies to a compromise, though there
can be no doubt that a caveator may withdeaw upon terms his opposi-
tion to the will, leaving the Court to decide as to the factum of the will,

(1) (1863) 8 Sw. & Tr. 431, {4) (1884) L L. R. 9 Bom. 241.
(2) (1861) 86 L. J. P. D. A. 184. (5) (1896) L L. R. 21 Bom. 885.
(3) (1880) L. R. 6 P. D. 910.
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1808 For tho_se reasong, we think, the case must go back to the Distriat
JUNE 29. Judge for his decision, irrespective of the petitions put in on the 3rd

Am:l_z;—LATE Deocember 1901, He must decide it on the evidence already on the
omviw.  record and such other evidence that may be produced before him. The
— regpondent must pay to the appellant the costs incurred by the latter in

31 C. 387=38 this appeal.

C. W. N. 197, Appeal allowed. Case remanded.

31 0. 365 (=8 C. W. N. 238.)
[365] APPELLATE CIVIL.
Before Mr. Justice Rampini and Mr. Justice Pratt.

GuLAB KHAN v, ABDUT, WAHAB KHAN.*

(6th January, 1904.]
Valuation of suit—Appeal—Forum of appeal—Bengal, N.-W. P. and 4ssam Civil
Courts Act (XI1 of 1887), s. 31—Suit for account.

When the plaintiff fixes a certain sum as the amount of his claim only
approximately or tentatively, and prays that the amount of his claim may be
asoertained in the course of the suit, the amount found by the Court to ba
due to him must be regarded as the value of the "original suit for the purpose
of determining the forum of appeal, under s. 21 of Act XII of 1887.

Mohins Mohan Das v. Saitis Chandra Roy (1), Nilmony Singh v. Jagabandhy
Roy (3) and Modhu Sudan Roy v. Prosanno Kumar Dutt (8) referred to.

Rameswar Mahton v.Dilu Mahton (4) and Nagendra Nath Mozumdar v.
Russik Chandra Rai (5) distinguished.

[Foll. 46 P. R. 1906=94 P. L. R. 1906. Constr. and Foll. 84 Cal. 954. ', B.=6 C. L.
J. 255=11 C. W. N, 1183; Ref 34 Cal. 216=50.1,. J. 880 ; 6C. 1. J.88; 48
0al.650. Dist. 87 P. L. R. 1909 ; 14 0.L.J. 489=12 I. C. 745; 14 1. C. 73.]

APPEAL by the defendant No. 1, Gulab Khan.

The plaintiffs, Abdul Wahab Khan and another, as heirs of one
Nawab Khan, brought a suit in the Court of the Subordinate Judge of
Monghyr, for a declaration that the defendant No. 1, as general agent of
Nawab Khan, was liable to render acetunts for the period of his
agency, and for an order that after examination and adjustment of
accounts, a sum of Ra. 5,000, being the balance which will be found due
by the said defendant to the plaintiffs, might be directed to be paid by
him. The claim for accounts was ** valued at Rs. 5,000 approximately,”
and the Court-fee was paid on that amount. It was salleged in the
plaint that the plaintiffs were not in a position to state what was the
correct estimate of the defendant No. 1's liability, but that ** the
[366] plaintiffs submit that from information gathered through other
gervants of Nawab Khan, deceased, a balance of at least Rs. 5,000 will
very likely fall due by the defendant No.1l to the plaintiffs. The
plaintiffs further submit that as all the papers in connection with this
suit for accounts are now before the High Court at Calcutta, the plain-
tiffs are unable to give any detailed and correet account of the liabilities
of the defendant No. 1.” The 8rd prayer clause in the plaint was ag
follows: ‘' On taking and adjusting such ascounts between the plain-
tiffs and the defendant No. 1, if any sum over and above the amount in

* Appeal from Original Decrse, No. 470 of 1900, against the decree of Tara
Prosanna Banerjee, Subordinate Judge of Monghyr, dated July 31, 1900.
(1) (1890} L. .. R. 17 Cal. 704. (4) (1894) L. L. R. 21 Cal. 550.
(2) (1896) I. L. R. 23 Cal. 586. (5) (1901) 6 C. W. N. 346.
(3) Unreported.
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