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District Judge for determination of the appeal having regard to the pro-
vigions of section 11 of the Suits Valuation Aet, but should now our-
gelves hold that the decree of the Munsif must be set aside, am the
undervaluation of the suit has prejudicially affected its disposal on the
merits by reason of such undervaluation having changed the
venue of the appeal and we should direct the plaint to be returned
for presentation to the Court of the Subordinate Judge; [349]
beocause any determination by 6he District Judge of the guestion
whether the undervaluation has prejudicially affected the disposal of the
suif on the merits, will be a determination of the merits of the case by
an Appellate Cour, which would not have been compefient to hear the
appeal, if the suit has been rightly valued and insfituted in the proper
Court, the appellate tribunal in such & case being the High Court.

In our opinion, the simple answer to an objection like this is this,
that if the District Judge at the hearing of the appeal before him decides
that the undervaluation of the suit has not prejudicially affected the
disposal of the suit on the merits, it will be open to the party aggrieved
to have the decision of the District Judge examined by this Court on the
merits and to have ultimately the decision of this Court upon the
question whether the undervaluation has prejudicially affected the
disposal of the suit on the merits. It will be time enough for the party
aggrieved to have the point determined by the Courf, when the occagion
properly arises. Tt would be premature for us now at this stage of the
case without going into the merits to pronounce an opinion that as a
matter of course the decision of the Munsif has prejudicially affected the
digposal of the casae on the merits.

Af the gsame time we should observe that it would be for the learned
Digtrict Judge, when hearing the appeal before him, to consider whether
the undervaluation of the suit has not prejudicially affected the disposal
of the suit on its merits, regard being had to all the circumstancer of the
case, one of which would be the grossness of the undervaluation.

The result then is, that the order of she District Judge returning
the memorandum of appeal to the appellant must be set aside, and the
case sent back to him in order that he may disposs of the appeal before
him with reference to the directions given above.

The costs of this Rule the petitioner is entitled to.

The question of refund of any Court-fee will be for the learned
Judge to determine, when disposing of the appeal.

Case remanded.

84 C. 350.
_ [850] CRIMINAL REVISION.
Before Mr, Justice Harington and Mr. Justice Brett.

SurjvAa KaNTa ROy CHOWDHRY v, EMPEROR.*
{8th January, 1904.]
Transfer—Security io keep the peace—Jurisdiction of Magistrates—Criminal Procedure
Code (Act V of 1898) ss. 107, 192— Proceedings, initiation of.

A Distriot Magistrate instituting proceedings under 8. 107 (2) of the Crimi-
nal Procedure Code has power to transfer the inquiry to any subordinate
Magistrate competent to inquire into the same.

* Oriminal Revision No. 711 of 1903, against the order of Mohim Chandra
Ghose, Sub-divisional Magistrate of Basirhat, dated July 81, 1908,
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The objeot of 5. 107 of the Criminal Procedure Code is to restrict the initia-
tion only of proceadings against perssns residing beyond the local 1imits of
the jurisdiction of District Magistrates, and not to restrict their power to
transfer such proceedings, after inistiation, to a Subordinate Magistrate.

Shama v. Lechu Shekh (1), Raghu Stngh v, Abdul Wahab (2) distinguished.

Dinendra Nath Shantal, Inre (3, Satish Chandra Panday v. Rajendra
Narain Bagehi (4) referred to.

King-Emperor v. Munna 15) foilow.d.

The proceedings under s. 107 of the (Jode ate intended to be precautionary
and not puritive.

[Ref. 2C. T.. J. 614 ; 10 C. W. N. 1095; 11 Mad. 216; Fo!l. 37 Cal. 91=5 1. C. 29=14.
C. W. N 19=1i Or. L. J. 93 ;9 Cr. L. J. 246==1 5. L. B. Cr. 3 ; 47 L, C. 277=8
L. W. 461=:1913. M. W. N. 5511}

RULE granted to the pebitioners, Surjys Kanta Roy Chowdhry and
others.

The petitionars obbained thig Rule on the Distriet Magistrate of 24-
Perganas to show cansa, why tho order of the Sub-divisional Offiser of
Basirbat binding them to keep the peace and furnish security for the
same, should not be set aside mainlyon ths ground that the Sub-divisional
Magistrate had no jurigdiction to make ib.

Rai Jatindra Nath Chowdhry, n wealthy zamindar, owned a bazar
at Taki which was destroyed by fira on the 17th April [381] 1903.
Thereupon Babu Surjya Kaunta Roy Chowdhry, another zemindar
of the sams place, attempted throagh his gorvants to set up a rival
bazar close to the one destroyed by fire, and for that purpose was
trying o gain over the vendors frequenting the old bazar by threata
and promises. The police apprshendsl a braach of the peace. The
Digtrict Magistrate himself visited the spot and passed a temporary
order under 8. 144, Criminal Procednre Code ; and subsequently, on &
report from the Sub-Inspector of Police, instituted procesdings under
8. 107 of the Code against the rival landlords.

The inquiry was made over to the Sab-divisional Magistrate of
Basgirhat, though the present pghitionera did not admitéedly reside with-
in the loeal limits of his jurisdiction. As & result of that inquiry,
Surjye Kanta Roy Chowdhry and some of his servants were ordered to
be hound down to keep the peane by exesubing a bond in the sum of
Rs. 20,000, and furrishing two sureties in & similar sum. Against that
order the petitioners moved the High Court and obtained this Rule.

Mr. Jackson and Babu Sarat Chandra Ghoss, for the petitioners.

Mr. Pugh and Babu Dasarathi Sanyal, for the Crown,

HARINGTON and BRETT, JJ. In this cagse a Rule hag been issued
ealling upon the Magisirato of the district of the 24-Pergapas to show
cause why the order complained of requiring the petitioners to give
gecurity for keeping the peace ghould not be set aside on the ground
that the Sub-divisional Magistrate, who made the order, had no
jurigdietion to make ik, regard bsing had 5o the provisions of sub-
geckion 2 of section 107 of the Code of Criminal Procedure, and on the
further ground that no overt acts huve been proved =against the
petitioners such as wounld jussify the order against them for binding
them down to keep the peacs, and as regards the petitioner Babu Surjya
Kanta Roy Chowdhry on the further ground that the amount of the
security is excessive.

(1) (1895) 1. L. R. 23 Cal. 300. (4] (1895) I L. R. 22 Cal. 898,
(2) (1896) I. L. R. 23 Cal. 442. (5) {1901) I. L. R. 24 All 1851.
(3) (1882) 1. L. R. 8 Cal. 851.
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The facts of the oase az appearing from the records are as
follows:—On the 17th April lass the bazar at Taki, which belong-
ad to Babu Jatindra Nath Chowdhry, and which had been held
[352] on that site for 30 years and more, was destroyed by fire. Babu
Jatindra Nath Chowdhry hag a rival and old enemy Babu Surjys Kanta
Roy Chowdhry, who has a houss in Taki adjoining the site of the bazar,
and separated from it only by 2 narrow road. The servanig of Babu
Surjya Kanta unpder, it is suggested, his order took advantage of the
opportunity to attempt to start a rival bazar in the out-houses and com-
pound of their master adjoining the old bazar, and, ag ig usual in such
cases, commanced to try to bring the vendors of the old bazar to the
new one by promises and threats. Babu Jatindra Nath and Babu Surjya
Kanta are both influential zemindars and both are gaid to have retained
a large force of barkandazes or latials at Taki. The result of the action
of Babu Surjye Kanta and hig servants was to bring the animosity bet-
ween the two rival landlords to a head, and steps had promptly o be
taken by the Police authorities to prevent a breach of the peace. A
strong foroe of police appears to have bean deputed to the village,
the Digtrict Magistrate himself visited the spot, and a temporary
order was passed under seotion 144, Criminal Procedure Code,
resbraining Babu Surjya Kasnta and his servants from proceeding
to set up the rival bazar. A formal report of all the facts seems
then fio have been mads by the Police to the Distriet Magiatrate and on
that report the District Magistrate instituted proceedings under seetion
107, Criminal Procedure Code, against the two rival landlords and their
servants.

The cage was made over by the District Magistrate for hearing to
the Sub-divisional Magistrate of Bagirhat and the result was that Babu
Jatindrs Nath and his adherents were discharged, while Babu Surjya
Kanta Roy Chowdhry and some of his adherents were ordered to be
bound over for one yoar on their own bonds and to furnigh securities to
keep the peace in the sums mentioned in he proceedings drawn up by
the Diatrict Magistrate. Against this order the Rule in the terms already
stated has been obtanied. .

The firet point taken in support of the Rule is that the Sub-
divisional Magiatrate had no jurisdiction to hear the case or to passe
the order against the zemindar, Babu Suriya Kanta Roy Chowdhry.
Admittedly that person does not live within the jurisdiction of that
Magistrate, and it ig contended that the District Magistrate could
alone initiate the proceedings, hear the evidence, and pass [353]
an order againat that person under section 110, Criminal Procedurs
Code. 1t is further argued that, even if the District Magistrate
had power to transfer the cnas to another Magistrate, no order was in
fact passed by the District Magistrate traneferring the case to the Sub-
divisional Magistrate of Basirhat, On the question of jurisdiction the
rulings of this Court in the casng of Shama v. Lechhu Shekh (1), and of
Raghu Singh v. Abdul Wahab (2) are velied on. It is contended that under
the second clauge of ssction 107, Oriminal Procedure Code, procesdings
could not be taken before any Magigtrate other than the District Magis-
trate, and that the District Magistrate by transferring the case fo the
Sub-divisional Magistrate could not confer on that Magistrate jurisdie-
tion.

(1) (1895) L. L. R. 28 Cal. 800. (2) (1896) I. L. R. 28 Oal. 442.
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The two cases relied on were cases under the Calitle-trespAss Act
(I of 1871) in which no Magistrate other than the District Magistrates
could exercise jurigdiction, unless specislly authorized under sections 20
to 23 of that Act. The Sub-divisional Magistrate in the present oase had,
however, jurisdiction ordinarily to hear proceedings under sechion 107,
Criminal Procedure Code, and it was not recessary that he should be
specially authorized in order to give him jurisdiction in such cases. The
real question for determination is therefore whether section 107, Criminal
Procedure Code, restricts the jurisdietion in proesedings against a pergon
residing outside the local limits of the jurisdiction of a Magistrate to the
District Magistrate, whether such proecedings can be conducted only be-
fore the District Magistrate, and whether the District Magistrate is res-
trained from transferring them {or hearing to another Magistrate. In
re Dinendro Nath Shanial (1) it was held by this Court, on a reference
made by the Sessions Judge of Pubna, that after proceedings had been
initiated before a Magistrate under section 491 of Ach X of 1872 as
amended by section 6 of Aot XI of 1874 (corresponding to seetion 107
of the present Code of Criminal Procedure), section 47 of Act X of 1872
{corresponding to gectior 628 of the present Code) was wide enough to
empower & Digtrict Magistrate to withdraw the case to his own file. Also
in the case of Satish Chandra Panday v. Rajendra Narain Bagchi (2),
[354] it was held by this Court that the general power conferred by
sections 192 and 528 of the Code of Criminal Procedure upon a District
or Sub-divisional Magistrate to transfer or withdraw any case for enquiry
or trial by any Magistrate subordinate to him is not cut down or taken
awsy by anything in seotion 145. These ocases are relied on by the
opposite party as indicating by sanalogy that the general power of
transfer conferred on the Distriet Magistrate by section 192, Criminal
Procedure Code, is not restricted by the provisions of section 107,
Criminal Procedure Code.

The point for determination hag moreover been considered by the
High Court at Allahabad on & geference made to it in the case of King-
Emperor v. Munna (3). Mr. Justice Aikman in that case held ‘' that
the intention of the Lesislature was to limit the jurisdiction in regard to
the institution of proceedinge to a Chief Presidency or District Magis-
trate ; but that when such Magistrate, has, in the exercise of his
diseretion, directed institution of proeeedings, there is nothing in
the law to prevent him from tramsierring the case to a Magistrate
otherwise qualified to complete the proceedings.” In that opinion
we agree, and we hold that the objsct of section 137 was to restrigt
the initiation only of proceedings against persons residing out of the
jurisdietion of the District Magistrate, and was not to restrict his power to
transfer such proceedings, after initiation, to & Subordinate Magistrate.

‘We may further observe that we are of opinion that the opposite
view would be productive not only of inconvenience to the adminis-
fration, but possibly of prejudice to the persons complained against.
In a casge like the present, when the Distirict Magistrate, who is primarily
responsible for the peace of the disirigt, appears himeelf to have visited
the place, where the rival market was being started, after the dispute

had arisen, possibly to have enquired into the facts and to have taken-

other steps to preserve the pesace, it might well be argued that it wouid
not be fair to the persons procseded against that he should himself hear

(1) (1882)1. L. R. 8 Cal. 851. (8) (1901) 1. L. B. 24 All.151.
(2) (1895} L. L. R. 22 Cal. 898.
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the cagd. Wae think that those circumstances might afford a good reason
for his transferring the case for hesring to another Magistrate, and we are
[385] unable to hold that it was in the contemplation to the Legis-
lature that under such cireumstances it should be necessary to traznsfer
the case for trial to another digtrict. Such a course would defeat the
object for which the section was framed, viz., to prescrve the peace in
the distriet.

We hold therefore that the Diatrict Magiatrate had power fio transfer
tho case for hearing to the Sub-divisional Magistrate of Basirhat.

We are further unable to ascept the contention that there was no
valid transfer in this instance, because the Distriet Magistrate in his
proceedinge directed the parties to appear a$ once balore the Sub-divi-
gional Magistrate of Basirhat ingtead of dirsching tham fo appear bhefore
him and then pasging a formal order of transfer. We must look %o the
intention of the order and not merely to the words, and its intension
clearly was after instituting the proceedings to direct their transfer for
hearing to the Sub-divisional Magistrate

The next point urged in support of the Rule is that the evidenca
failed to prove that the zemindar, Baba Surjya Kanta Roy, had himself
or bis adherents committed any overti act, which would indicate that
they were likely to oreate & breach of the peace. We have read through
tbe evidence and we find that what it proves is this: there was a loung
standing feud between Babu Surjya Kanta Roy Chowdhry and Babu
Jatindra Nath Chowdbry. 'The market had been held on the land
of the latter for more than 30 years before the huts were burnt
down. The former had been all along anxious to start a market
in the village. Immediately the old market was burnt down, the
gervants of Surjya Kanta commenced to fry and open & rival market
and selected the grounds of the house of Babu Surjya Kanfa adjoining
the old market as a site. This they could hardiy have done
without their master's cognizaves and orders. A number of barkan-
dazes or latials were collected at Daby Surjya Kanta's house and
Babu Surjya Kanta's agent himself and some of these barkandazes
under hig orders at once c¢ommenced by bribery and threats to
try and induce the shop-kespers of the old market to open shops on
the site of the new market, which they had selectnd. The learnod Coun-
gol hag contended that to send two barkandazes to call & shop-keeper tio
[386] the landlord’s agent and to threaten the shop-keeper forcible
eviction from his homestead, unless he consented to open a shop in the
new market, was not such an act as would indicate that the zemindar
or his agenfs were likely to create a breach of the peaee. Such pressure,
it is suggested, was well within their rights. We are unable to accept
that view, Threats of violence have slways been accepted as sufficient
to indicate an intention to ¢ommit a breach of the peace, and in a cass
like the present we consider they are ouly capable of thab interpretation.
The prompt arrival of the police in the village and the steps taken to
prevent a collision between the partizans ci the two rival zemindars
seems 5o have prevenied a serious disturbance. Bub we are uunable to
bold that because a breach of the peace was averted by those precaution-
ATy messures iaken by the authorities iho present petitioners ean elaim
to be discharged from liability o be bound over to keep the peaae.

It is very difficult, if not actusily impossible, in a case like the
present to prove the actual orders given to their servants by absentee
landlords, but in thig cage when it is proved that the land and oué-
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houses of the landlord have been ugad for the purposes of opening the
rival market and the acts bave béen done to compel the shop-keepers
against their will to resort to the new market, it seems to us impossible
to conclude that these acts were done otherwise than under the authority
and orders of the landlord himself and that he equally with his loeal
agents on the spot is vesponsible for them. The acts complained of,
amounting to threats of oppression and violence, are sufficient to show
that all the persons, who have been bound over to keep the peace, were
likely to commit & breach of the peace. We think therefore that the
order passed under section 107, Criminal Procedure Code, is not open to
objection on this ground.

The last point taken is that the amount of securiby required from
Babu Surjya Kanta Roy Chowdhry ig excessive. He'has been called on to
execute a bond in the sum of Rs. 20,000 and to furnish two securities in
a similar sum. No doubt he appears to be & rich and powerful zemindar,
but the proceedings under the gection are intended to be precautionary
and not punitive. It is not in our opinion necessary that such a large sum
a8 pecurity should be demanded. We think that s bond of Ra. 10,000
and [357] two sureties in the sum of Re. 5,000 each is sufficient to require
from Babu Surjyas Kanta Roy Chowdbry, and we direct that the order
be amended accordingly.

Subject to this modification the order will otherwise stand and the
Rule be digcharged.

Rule discharged
31 C. 357 (=8 C. W. N. 1¢7)

APPELLATE CIVIL.
Before Mr. Justice Brett and Mr. Justice Mitra.

MONMOHINI GUHA v. BaANgA CHANDRA Das.*
[29th June, 1903].

Probate— Will, proof of —Compronisc— Adgent— Caveat-—Drebaie and Adminisiration
Aot (V of 1881), ss. 50, 76, 88—Livtdene Aci (I of 1872) s. 41—Civil Procedure
Code (det XIV of 18821, ss. 177, 576.

Unless a will is proved ir some form, no grant of probate can be made
merely on the consent of parties. Hence an agreement or compromise as
regards the genuineness and due. execution of a will, if its effect is to
exclude evidence in proof of the will, iz pot lawful within the meaning of
seotion 375 of the Code of Civil Procedure.

Evans v. Saunders (1) distingnished.

Norman v. Strasns (2), Ravji Banchod Naikv, Vishnu Ranchod Naik (3)
and Gheilabhat v. Nandubat (4), followed

Roadnight v. Carter (5), referred to.

Any party to a sulb has the right to repudiate the action of an agent com-
promising it without his knowledge and consent, before an order is passed
accepting the compromise as the final determination of the suit.

Brojoduriabh Sinha v. Ramanatl Ghose (0) referred to

[Ref. 4C. L. J. 492 ; 6 C. L. J. 453 ; 33 Mad. $50; 7 L C. 550=14 C. W. N. 967; 1 L.
W. 276=26 M. L. J. 315=1914 M. W N. 286=23 L. C. 72 ]

APPEAL by the defendant, Monmochini Guba.

* Appeal from Original Deocree, No. 22 of 1902, against the decree of I.. H. Ran-
som, District Judge of Chittagong, dated Dec. 7, 1901.

(1) (1861) S0 L: J.P. D. A. 184. (4) (1896)1. L. B. 21 Bom. 335.
(2) (1880) L. R. 6 P. D. 219. (5) (1863) 3 Sw. & Tr. 491.
(3) (1884)L. L. R. 9 Bom . 241, {6) (1897) 1. L. R- 24 Cal. 908.
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