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1908 Dlsbrict Judge for determination of tlullloppellol having regard to the pro-
Nov. 95. visions of seotion 11 of the Suits Valuaticn Aot, but should now our­

ClVI;;;-ULE selves hold thllot the decree of the Munsif must be set aside, IloS the
-- . undervaluabion of the suit hllos prejudicially Iloffeoted its disposal on the

81 a. SII. merits by reason of such undervaluation having changed the
venue of the appeal and we should direct the pilloint to be returned
for presentation to the Oourt of the Subordinate Judge; [319]
because Ilony determination by the District Judge of the question
whether the uudervaluation has prejudicially affected the disposal of the
suit on the merits, will be a determination of the merits of the caee by
an Appellllote Court, whioh would not have been oompetent to hear the
appeal, if the suit has been rightly valued and instituted in the proper
Oourt, the appellate tribunal in such a case being the High Court.

In our opinion, the simple answer to an objection like this is this,
that if the District Judge at the hearing of the appeal before him decides
that the undervaluation of the suit has not prejudicially affeoted the
disposal of the suit OD the merits, it will be open to the party aggrieved
to have the decision of the Distriot Judge examined by this Court on the
merits and to have ultimately the deoision of this Court upon the
Question whether the undervaluation bllos prejudicially affeoted the
disposa] of the suit on the merits. It will be time enough for the party
aggrieved to have the point determined by the Court, when the oecaslou
properly arises. It would be premature for us now at this stage of the
ease without going into the merins to pronounce an opinion that as a
matter of course the decision of the MunsH has prejudicially affected the
disposllol of the case on the merits.

At the same time we should observe that it would be for the learned
Dilltrict Judge, when hearing the appeal before him, to consider whether
the undervaluation of the suib has not prejudioillolly affeoted the disposal
of the suit on itl!l merits, regard being had to all the eiroumataneea of the
ease, one of whioh would be the grossness of the undervaluation.

The result then is, that the order ofvshe Distriot Judge returning
the memorandum ot apPi:>llol to the appellant must be set aside, and the
case sent back to him in order that he ma.y diapose of the appeal before
him with reference to the directions given above.

The oosts of this Rule the petitioner is entitled to.
The question of refund of any Oourt-fee wi.ll be for the lea.rned

Judge to determine, when disposing of the appeal.
Cas« remanded.

31 C. 350.

[350] CRIMINAL REVISION.
Before Mr. Justice Harington and Mr. Justice Brett.

SURJYA KANTA Roy CHOWDHRY V. EMPEROR.*
[8th January, 1904.]

Transfer-Security to 'keep the peace-,Jurisdictio'YI of Magistrates-Oriminal Prooeaure
Code (Act Vof 189B) 8S. 107, 192-Proceeaings, initiation of.

A Distriot Magistrate instituting proceedings under s. 107 (2) of the Crimi­
nal Procedure Oode has power to transfer the inquiry to any subordinate
Magistrate oompetent to inquire into the same.

* Criminal Revision No. 711 of 1903, against the order of Mohim Chaudra
Ghose, SUb-divisional Magistrate of Basirhat, dated July 81, 1903.
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II.] SUBJYA KANTA ROY CHOWDHRY V. EMPEROR 81 Cal. 351

The objeot of s. 107 of the Criminll.l Procedure Code is to restriot btte initia­
tion only of proceedings against perseus residing beyond the Ioeal limits of
the jurisdiction ot District l\Ia.gistrates, and not to restriot their power to
transfer suob prooeedings, after initia.tion, to a Subordinate l\fagistrate.

Bhamo. v. Lechu Shck]i (I), Raghl~ Singh v . Abdul Wahab (2) distinguished.
Dinendra Nath. Shania], 111 re (3', Satish Oha11ara Pallday v . Rajelldra

Naraill Bagchi (4) referred to.
King-Emperor v. Ml~Hna (5) followsd.

The proceedings under s. 107 of the Code are intended to be preoautionary
and not puuibive.

[Ref. 2 C. L. J. 614 ; 10 C. W. N. 1095; l1l\fad. 2Hi; Foll. 37 Cal. 91=5 1. C. 29=14.
C. W. N Hl=li Or. L. -1. '13 ; !) Or. L.J. 21G=1 S. L. R. Or. 'A ; 47 I. U. 277=8
L. W. !i61=l\118.l\f. W.:N ~51]

RULE granted to the petitioners, Surjya Ranta Roy Chowdhry and
others.

The petitioners obtained this RIle on the District Ma.gistrate of 24:­
Pergsuas to show canso, why tho or-Ier of the Sub-divisional Offioer of
Baairbas binding them to keep the peace and furnish security for the
same, should not be set aside mainlvon the gl'ound that the Sub-divisional
Magistrate had no juclsdiocion to make it.

Bai Jatindra Nath Cbowdhrv, 11 wealthy zamindar, owned a. hazar
at Taki which was destroyed by fire on I;h6 17th April [361] 1903.
Thereupon Babu Surjya K!louta Roy Chowdhry, another zemindar
of the same place. attempted through his servants to set up a. rival
bazsr close to the one destroyed by fire, and for that purpose WM
trying to gain over the vendors frequenting the old bazar by threa.ts
and promises. The police apprehended a breach of the peace. The
District Ma.gistrate himself visited the spot and passed a temporary
order under s. 1440, Criminal Procedure Oode; and aubsequently, on a.
report from the Sub- Inspector of Police, instituted proceedings under
s. 107 of the Code against the rival landlords.

The inquiry was made over to the Sub-divisional Magistrate of
Basirhat, though the present ptltitioners did not admittedly reside with­
in the local limits of his jurisdiction. As a result of tha.t inquiry,
Surjya Ra.nta Roy Chowdhry and some of hie servants were ordered to
be bound down to keep the peace by executing a bond in the sum of
Rs, 20,000, and furnishing two sureties in a. similar sum. Against th"t
order the petitioners moved the High Oourt and obtained this Rule.

Mr. Jackson and Babu Sarat Ohandra Ghose, for the petitioners.
Mr. Pugh and Babu Dasarathi Sanllal, for the Crown.
HARINGTON SOld BRETT,,J.J In this case a Rule has been issued

calling uponthe Magistrato of the district of the 24-PergaolJ,s to show
cause why the order complwined of requiring the petitioners to give
security for keeping the pence should not be set aside on the ground
that the Sub-divisional Magistrate, wbo made the order, had no
jurisdiction to make it, reuard \)jin~ had to the provisions of sub­
section 2 of section 107 of the Coda ol Criminal Procedure, and 00 the
further ground that no overt act,s hsve been proved against the
petitioners sucb as would jllstify tbe order against them for binding
them down to keep the peace, and a,s regards the petitioner Babu Surjya
Kanta. Roy Chowdhry on the further ground that the amount of the
seeuritv is excessive.
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(1) (1895) 1. L. R. 23 Cal. 300.
(2) (1896) I. L. R 23 Cal. 442.
(3) (188\1) I. L. R. 8 Cal. 851.

(4) (1895) I. L. R. 22 Cal. 898.
(5) (1901) I. L. R. 24 All. 151.
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The facts of the ease as appearing from the records are as
follows:-On the 17th April last the bazar a.t Taki, which belong.
ed to Babu Jatindn Nash Chowdhry, and which had been held
[352] on that site for 30 years and more. was destroyed by fire. Babu
Jatinnra Nath Chowdhry has a rIval and old enemy Babu Surjya Ranta
Roy Ohowdhry, who has a house in Taki adjoining the site of the bazar,
and separated from it only by e, narrow road. Tho servants of Babu
Surjya Ranta under, it is suggellteil, his order took advantage of the
opportunity to attempt to start a rival ba:J:ar in the out-houses and com­
pound of their master adjoining t.he old bazar, and, as is usual in such
cases. commenced to try to bring the vendors of the old bazar to the
new one by pl'omises and threats. Babn Jatindra Nath and Babu Surjya
Ranta are both influential zemindars and bothare said to have retained
a. large force of barkasulaee» or latial,~ at Taki. The result of the action
of Bsbu Surjya Kanta and his serVltntR was to bring the animosity bet­
ween the two rival landlords to a bead, and steps had promptly t.o be
taken by the Police R,ut.horities to prevent a breach of the peace. A
strom;( force of police appears to have been deputed to the village,
the District Maf:(istrate himself visited the spot, and a temporary
order WaS passed under section 144, Oriminal Procedure Code,
restraining Babu Snrjya Rg,nta. ann his servants from proceeding
to set up the rival ba?;e.r. A ft)!'ffillol report of all the facts seems
then to have been made by the Police to ~he District Magistrate and on
thllot report the Distriof Magistrate institubed prooeedlngs under section
107, Criminsl Procedure Code. against the two rival landlords and their
servants.

The case was made over by the Dietrict Magistrate for hearing to
the Sub-divisional Magistrate of Basirbat and the result was that Babu
Jatindrll. Nath and his adherents were discharged, while Babu Surjya
Kanta Roy Ohowdhry and some of his adherents were ordered to be
bound over for one yoar on their own bonds and to furnish securities to
keep the peace in the sums mentioned in olihe proceedings drawn up by
the District Magistrate. Again8t this order the Rule in the terms already
stated has been obtanied.

The first point taken in support of the Rule is that the Sub­
divisional Magistrate hail no jurisdiction to hear the case or to pass
the order against the zemindar, Babu Surjya Ranta Roy Ohowdhry.
Admittedly that person does not live within the jurisdiction of that
MQgistra.te, and it is oontended that the District Magistrate could
alone initiate the nrooeeding«, hesr the evidence, and pass [353]
an order agaiuRt that person under section 110, Criminal Procedure
Code, It is Iurbher argued that, even if the District Ma.gistrate
had power to trllonsfer the C1\!le to another Magistrate, no order WB,S in
fact passed by the District Mn,gistrate transferring the case to the Sub­
divisional M!\gilltrate of Bftsirh'lt. On the question of jurisdiction the
rulings of this Court in thfl C'l"lNI of Shanu» v, Lechhu Shekh (1), and of
Raghu Singh v. Abdul Wahah (2) M'e relied on. It is contended that under
the second clause of section 107, Criminal Procedure Code, proceedings
could Dot be taken before any Ma,gistrate other than the District Magis­
trate, and that the District Magistrate by transferring the case to the
Sub-divisional Magistrate could not confer on that Magistrate jurisdic­
tion.

(1) (1895) 1. L. R. 98 Oal. sao.
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II.] SURJYA KAN'rA ROY OBOWDHRY '1>. EMPEROR S1 Cal. 3BI

The two easea relied on were cssea under the Cllottle-tresp~ss Act 1901
(I of 1871) in which no Magistrate ot:'ber than the District Magistrates JAN. 8.
could exercise jurisdiction, unless specially authorized under sections .20
to 23 of that Act. The Sub-divisional Magistrate in the present ease had, ~~~~;~.
however, jurisdiction ordinarily to hear proceedings under section 107.
Criminal Procedure Code, and it was not necessary that he should be 31a. 38'0.
specially authorized in order to give him jurisdiction in such cases. The
real question for determination is therefore whether section 107, Criminal
Procedure Code, restricts the jurisdiction in proceedings against a person
residing outside the local limits of the jurisdiotion of a Magistrate to the
Dilltrict Magistrate, whether such proceedings can be conducted only be-
fore the District Magistrate, and whether the District Magistrate is res-
trained from tranaferring them for hearing to another Magistrate. In
,.e Dinendro Nath Shonial. (1) it was held by this Court, Oil a reference
made by the Sessions Judge of Pubna, that after proceedings had been
initiated before a Magistrate under section 491 of Ach X of 1872 as
amended by section 6 of Act XI of IB74 (correspondtng to section 107
of the present Code of Criminal Procedure), section 47 of Act X of 1B72
(corresponding to section 528 of the present Code) was wide enough to
empower Ilo Districs Magistra·te to withdraw the case to his own file. Also
in the case of Satish Chandra Panday v. Rajendra Narain Bagchi (2),
[851] it was held by this Court that the general power conferred by
sections 192 and 528 of the Code of Criminal Procedure upon a District
or Sub-divisional Msgiesrate to transfer or withdraw any case for enquiry
or trial by any Magistrate subordinate to him is not out down or taken
awa.y by anything in section 145. These cases are relied on by the
opposite party as indicating by analo~;y that the general power of
transfer conferred on the District Magistrate by section 192, Criminal
Procedure Code, is not restricted by the provisions of section 107,
Criminal Procedure Code.

The point for determination has moreover been considered by the
High Court at Allahabad on a ,.efQrence made to it in the case of King­
Emperor v. Munna (3). Mr. Justice Aikman in that case held II that
the intention of the Legislature was to limit the jurisdiction in regard to
the institution of proceedings to a Chief Presidency or District Magis­
trate; but that when such Magistrate, has, in the exercise of his
discretion, directed institution of proceedings. there is nothing in
the law to prevent him from transferring tbe case to a Magistra.te
otherwise qualified to complete the proceedings." In tbat opinion
we agree, and We hold that the objset of section 137 was to restrict
the initiation only of proceedings against persons residing out of the
jurisdiction of the District Magistrate, and was not to restrict his power to
transfer such proceedings, after initiation, to a Subordinate Magistrate.

We may further observe that we are of opinion that the opposite
view would be productive Dot only of inconvenience to the adminis­
tration, but possibly of prejudice to the persons complained against;
In a case like the present, when the District Magistrate, who is primarily
responsible for the peace of the district, appears himself to have visited
the place, where the rival market Wall being started, after the dispute
had arisen, possibly to have enquired into the facts and to have ta.ken·
other steps to preserve the peace. it might well be argued that it wouid
not be fair to the persons proceeded agamst that be should himself hear

(1) (1882) 1. L. R. 8 Cal. 851. (8) (1901) 1. L. R. ~~ A.Il. 151.
(2) (1895) I. L. R. 22 Cal. 898.
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the case. We think that those circumstances might afford a good reason
for his transferring tho case for hea'ting to another Magistrate, and we are
[355] unable to hold that it was in the contemplation to the Legis­
lature that under such circumstances it should be necessary to transfer
the case for trial to another district. Such a course would defeat the
object for which the section was framed, viz., to preserve the peace in
the district.

We hold therefore that the District Magistrate had power to transfer
the case for hearing to tho Sub-divisional Magistra.te of Basirhat.

Wa are further unable to accept the contention that there was DO

valid transfer in this instanoe, because the District Magistrate in his
proceedings directed the parties to appear at once bolore the Sub-divi­
sional Magistrate of Basirhat instead of directing th0U1 to appear before
him lind then passing a formal order of transfer. We must look to the
intention of the order and not merely to the words, and its intention
clearly was after instituting the proceedings to direct their transfer for
hearing to the Sub-divisional Mlligistrate

The next point urged in support of the Rule is that the evidence
failed to prove that the zemindar, Babu Surjya Kanta Roy, had himself
or his adherents committed any overt act, which would indicate that
they were likely to create a breach of the peace. We have read through
the evidence and we find that what it proves is this: there Wl1l!1 a long
standing feud between Babu Surjya Kanta Roy Chowdhry and Babu
Jatindra Nath Chowdhry. The market had been held on the land
of the latter for more than 30 years bsiore the buts were burnt
down. The former had been all along anxious to start a market
in the village. Immediately the old market wss burnt down, the
servants of Surjya Kanta commenced to try and open !II rival market
and selected the grounds of the house of Babu Surjya Kanta adjoining
the old market as a site. 'I'his they could hardly have done
without their master's ccqnizance and orders. A number of barkan­
dazes or latials were collected at Dab~ Surjya Kanta's house and
Bsbu Surjya Ranta's agent himself and some of these barkamdaees
under hia orders at once eommenced by bribery and threats to
try and induce t.he shop-keeper" of the old markot to open shops on
the Bite of the new market, which they had selected. 'rho learned Ooun­
sel has contended that to send two barkandaeee to call a shop-keeper to
[356] the landlord's agent and to threaten the shop-keeper forcible
eviction from his homestead, unless he consented to open !lr shop in the
new market, was not such an aot as would indicate that the zemindar
or his agents were likely to oreate a breach of the pease. Such pressure,
it is suggested, was well within their rights. We are unable to accept
that view. 'I'hreata of violence have slways been accepted as sufficient
to indicate an intention to commit a, breach of the peace, and in a case
like the present we consider they are only capable of that interpretation.
Tho prompt arrival of the police in the village and the steps taken to
prevent a collision betweon the partizans of the two rival zemindars
seems to have prevented a serious disturbanoe. But We are unable to
hold that because a breach of the peace was averted by those precaution­
ary measures taken by the authorities tho present petitioners can claim
to be discharged from liability to be bound over to keep the peaee.

It is very difficult, if not actually impossible, in a case like the
present to prove the actual orders given to their servants by absentee
landlords, but in this case when it is proved that the land and out-
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houses of the landlord have been used for the purposes of ojsening the
rival market and the acts have been done to compel the shop-keepers
against their will to resort to the new market. it seems to us impossible
to conclude that these acts were done otherwise than under the authority
and orders of the landlord himself and (,bat he equally with his local
agents on the spot is responsible fOf them. The acts complained of,
amounting to threats of oppression and violence, are sufficient to show
that all the persons, who have been bound over to keep the peace, were
likely to commit a breach of the peace. We think therefore that the
order passed under section 107, Criminal Procedure Code. is not open to
objection on this ground.

The last point taken is that the amount of security required from
Babu Surjys Kanba Roy Chowdbry is excessive. He-has been called on to
execute a bond in tbe sum of Bs, 20,000 and to furnish two securities in
a similar Bum. No doubt he appears to be a rich and powerful zemindar,
but the proceedings under the section are intended to be precautionary
and not punitive. It is not in our opinion necessary that such llo large sum
as security should be demanded. We think tha.t a. bond of Rs. 10,000
and [357] two sureties in the sum of Rs. 5,000 each is sufficient to require
from Babu Surjya Kanta Roy Cbowdbry, and we direct tba.t the order
be amended accordingly.

Subject to this modification the order will otherwise stand and the
Rule be discharged.

Rule discharged
31 C. 357 (=8 C. W. N. 1S7.)

APPELLATE CIVIL.
Before Mr. Justice Brett and Mr. J'ustice Mitra.

MONI\40HINI GUHA v. BANGA CHANDRA DAS.*

[29th June, 1903].
Probltte-lVill, proof of-0ornpTL.nisc- I1gmlt - ()a veai-r-Prooate and Administration

Act (V of IdS1). ss, 50, 71i. 85-EvldenlC Ad II of 1872) s. 4l-Civil Procedure
Coile (Act XIV II} 1882). 8S. 177, 076.

Unless a. will is proved in some form, no grant of probate can be made
merely on~he oousent of parties. Bence an agreement or compeom ise as
regards the genuineness and due execut iou of a will, if its effect is to
exclude evidence in proof of the will. is not lawful within the meaning of
section 375 of the Code of Civil Procedure.

Evans v . Sa~l1lde-rs (1) distinguished.
Norma'll v . Strains (2), Ravji Ranc/lOa. Nail> v. Vishnu Ranchod Naik (3)

and Ghtilabhai v . Na'lldubai (4). fol lowsd
Roo d'night v. Carter (5). referred to.
Any party to a. suit has the right to repudiate the action of an agent com­

promising it without his knowledge and consent, before an order is passed
accepting the oomprom ise as the final determination of the suit.

BI'ojodudabh Sinha v. Bama1.uth Chose ~G) referred to
[Ref. 4 O. L. J. 492; 6 C. L. J. 45iJ ; 313 IlIad. 8['U; 7 1. C. 550=14 C, W. N. 9l:i7; 1 L.

W. 276=26 Y. L. J. 315=lDli ~f. W N. 286=23 L C. 72]

ApPEAL by the defendant. Monmohini Guba..

* Appeal from Original Decree, No. 22 of ]\)(,2, against the decree of E. H. Ran-
som, Distri(\t Judge of Obittagcng, dated Dec 7, 1901.

(1) (1861)50 L. J. P. D. A. 184. (4) (1896)1. L. R. 21 Bom, 335.
(2) (1880) L. R 6 P. D. 219. (5) (1863) 3 8w. & Tr. 421.
(5) (1884)1. L. R. 9 Bom . 241 (6) (1897) I. L. R 24 Oal. 908.
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