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the plaint), The eldest daughter Fatima Bibee and her husband
Nurul Hag went and lived in the house after Dader’s death, and the
Subordinate Judge has docided that the plaintiff eannot get possession of
it. The house is included in the hibamama and the plaintiff gob
possession of it from the date of that deed. When Fatima Bibee took
up her residence in i, she dispossessed him, and that was before the
institution of this suwit. If the plaintiff had stated these facts, he
might have obtained a decree for the house along with the other pro-
perties of which he said he had been dispossessed. But he did not set
out these facts in his plaint and he placed the house among the pro-
perties whioh be said were in his possession and in which he wished
his possession confirmed. We do not see, then, how we can, upon
these facts, give him a decree for recovery of possession of the house in
this suit.

For these reasons, we affirm the decree of the Liower Court and
dismisg this appeal with costs. We also dismiss the cross appeal.

, Appeal and Cross appeal dismissed.
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KEDAR LAL MARWARI v. BISHEN PROSAD.*
{10th November and Zad December, 1903.]

[On appeal from the High Court at Fort William in Bengal.]

Mortgage—Accounts— Accounts between two mortgagees one of whom redeems the other—
Decree on previous mortgage—Interest, rate of —Privy Council, pracisce of —
Objection to suit not taken in Courts below.

The appellant sued as mortgagee of a certain property under a mortgage
dated 5th September, 188G, The respondent had, in a suit on an earlier
mortgage of 1884, purchased in 1890 the rights ot the mortgagor in the same
property, and was also holder of a decree of 29th June 189! in & suit on
another mortgage of the same property dated 4th October 1882, which provided
for compound interest in default of payment. To that suit the persons from
whom the appellant derived title were parties. The decree of 29th June 1891
gave interest not in terms of the bond, but at a reduced rate. 1t being settled
that the appeliant should redeem : —

Held (reversing the decision of the High Court) that in the accounts
between them the respondent was omly entitled in respect of the mortgage of
4th October 1882, to interest at the reduced rate allowed by the decree of
29tl:1 June 1891, and not to compound interest in terms of the mortgage
boxd.

An objection that the claim on the 5th September 1886 might and should
have been enforced in the suit in which the deeree of 20th June 1891 was
given, and oould not be made the subject of a fresh suit, was not allowed to
be taken on appeal to the Judicial Committee, not having been ralked in
gither of the Courts below.

The record of the case having been received in December 1900, but the ocase
not set down for hearing until September 1903, the Judicial Committes
direoted the Registrar to disallow to the appellant any costs oocasiomed by
his delay in prosecuting the appeal.

[Ref. 36 Cal. 193=5C. L. J. 611;6 C. L. J. 612=1i23C. W. M. 107; 19 C. L. J. 193=

180, W.N.814=20 1.0.499; 11C.L.J. 226=14 C. W. N. 617=5 L. C.
165.]

*PRESENT : Lord Macnaghten, Lord Lindley, Sir Andrew Scoble, Sir Arthur
Wilsor and Bir John Bonrser.
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APPEAL from a judgment and decree (23rd May 1898) of the High
Court at Caloutta, which reversed & judgment and decree (29th
November 1895 and 20th April 1896) of the Subordinate Judge of
Bhagalpore.

The representative of the plaintiff appealed to His Majesty in
Council.

[883] The suit out of which the appeal arose was brought_to recover
Rs. 10,720 alleged to be due on a mortigage dated 5th September 1886, of

600=8 Sar. Whioh the plaintiff was agsignee by sale to him of 13th December 1894.

899.

The defendants were the mortgagor, Birj Prosad Singh, and his sons,
who formed a joint family governed by Mitakshara law, and the subse-
quent purchasers of some of the mortgaged properties. The mortgagor
defendants did not defend the suit, It was defended only by two of the
purchasers of the interests of other mortgagees. One of such purchasers
was the present respondent, Dewan Bishen Prosad ; the other was one
Ram Chandra Chowdhry, who was the purchaser of Baisasipore, one of
the mortigaged properties. He, howaver, was not a party to this appeal.
The defendant, Bishen Prosad, set up, amongst other pleas, a claim to
Rs. 2,506 which he had paid on 6th December 1890 for Burbanpore,
another of the mortgaged properties, which on that date was sold in exe-
oution of a decree of Tth January 1889 obtained on two mortgages
executed by the mortgagor, Birj Prosad Singh, on 27th January 1884 ;
and he also claimed two other sums, viz., Rs. 10,642-1-6 and Rs. 8,000,
paid by him in patisfaction of a mortgage dated 4th October 1882,
executed by the same mortgagor on the game property (Burhanpore),
and on which a suit (No. 47 of 1890) was brought and decreed on 29th
June, 1891.

The questions for determination in this appeal therefore were only
between Biseswar Lial Marwari and Bishen Prosad, a8 to their respective
rights under their mortgages, and as to the terms on which redemption
should take plaece, or the mortgaged property be made liable. For these
questions the further facts are sufficiently stated in their Liordships’
judgment,

During the course of the trial before the Subordinate Judge the
defendant, Bishen Prosad, was offered his election whether he would
redeem the plaintiff's mortgage or allow the plaintiff to redeem him. He,
however, declined to make such election.

The plaint prayed for mortgage accounts with compound interest
and for sale of an eight-anna share of Burhanpore.

The defendant, Bishen Prosad, denied that the plaintiff had
any right to redeem the property, of which he claimed by virtue of
his purchases and payments, to be sabsolute owner. He pleaded
[3383] that at any rate the plaintiff could only redeem by payment of the
entire amount of the mortgages of 4th October 1832, and of 27th
Januhry 1884, with interest according to the terms of the mortgage
bonds.

The Subordinate Judge held that the plaintiff before he could bring
the mortgaged property (Burhanpore) to sale must pay to the defendant,
Bishen Prosad the sum of Rs. 2,505 with interest at 12 per cent. per
anpum {rom 21st December 1891, and Rs. 10,642-1-6 with interest ab
the same rate irom 20th November 1891, and Ra. 8,000 with interest at
the same rate, less any amount oollected by Bishen Prosad from
Burhanpore, which was in his posgession under his purchage of 6th
Decamber 1890,
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From this decree Bishen Prosad appesled to the High Court, and
& Division Bench of that Court (3’KINEALY and GUpTA, JJ.) varied in
Bishen Prosad’s favour the decree of the Subordinate Judge. The
judgment of the High Court was as follows:—

1903
Nov. 10.
Dro. 2.

e

PRIVY

* The suit wad on a mortgage. Originally the mortgage covered three pro~ OJuNoOIL.

perties ; but one of them having been sold and the seourity being destroyed the
mortgage suit was carried on in respeot to the other two proparties. In regard to
one of these two properties, the deferdant Bishen Prosad was the owrer, and the
relation betweer him and the morigagse, the plaintiff, who was enforoing the
seourity, was of such a nature that he might either elect to redsem the mortgages
the plaintiff, or he might ask the plaintiff to redesm him. The plaintifi has elected
to redeem him, and so an ascount must be taken in the relation of mortgages and
mortgagor, as the defendant Bishen Prosad discluims any intention to redesm the
plaintift,

“Tt appears also, tha* the dafendant Bisheu Prosad was a party to a suig
brought on a prior mortgaga, and he paid ths amount dus under the desres in that
suit. Therafore, according to the law 1aid down in our Courts, he can hold out that
mortgage as saourity to peotect his interests. He is, accordingly, entitled to ee-
cover the amount of principal and interest acoording to the terma of that document,
up to date. He will also raceive the saum under Ex. R, namaly, Rs. 2,505, to which
no objection is taken in this Court. This, than, iz all that can be given in his
favour. On the other hand, he has to account for rents and profits in the ordinary
way, up to date. Bome fow sums in rogard to kamat land have been objaoted to,
notably a sum of Rs. 600 and odd. A deorae hal bean obtained for Rs. 1,100 mesne
profits, and only Rs. 500 were realized. Tha Subordirate Judge has allowed that
sum of Rs. 600 against him, on the ground that evidently he had given up tha
amount, which he could easily have obtained. The other sum in regard to kamat
land is not contested, nor ars the sums given in the Jamabandi, and which appear
in the account taken by the commissioner. Therefora theaccount t0 be taken will
be in regard to the sum to which the appellant ia entitled under the prior encum-
brance, and the account will bs made up to date. If the money is not paid within
[bssr;] aix months from the date of ths decrae of this Court, the power to redeem will

e lost.

“Thers are soma itoms of sxpanditurs for the years 1293 to 1300, which were
evidently intenled by ths Subirrdinate Judge to by allowedl in the account; but
by some mistake they hava not basn entored in the account. We diract that these
sums be added to the amount.”

“We make no order as to cost! in this Court."

The decree of the High Court by allowing interest on the mortgage
of 4th October 1882 ** aocording to the terms of that document " made a
sum of Rs. 1,21,546-13-1 payable by the plaintiff to the defendant,
Bishen Prosad, bofore the former could redesm the eight-anna share of
Burha,npore,

On this appeal.

Rattigan, K. C. and C. W. Arathoon, for the appellant, confended
that the High Court had wrongly held that the respondent Bishen Pro-
sad was entitled to recovar intaragh on the amonnt dus on the bond of
4th October 1882 according to the terms of the bond. All he was enti-
tled to, it was submitted, on that bond was interest at the reduced rate
allowed on that bond by the deores of 29th June, 1891 in suit No. 47 of
1890: and thig had bheen rightly allowed him by the decree of' the
Subordinate Judge which shonld be upheld. Raference was made to
Fisher on Mortgnge, 4th Edition, p. 1009 : Transfer of Property Act
(IV of 1889), ss. 74, 75, 88, 89; Auhindro Bhoosun Chatterjee v. Chun-
noololl Johurry (1), Ganga Prosad Sahu v. Land Mortgage Bank (3),
Ex-parte Fewings, In re Sneyd (3), Inre Buropean Central Bailway Come

(1) (1879) I. L. R.. 5 Cal. 101. L.R.21LA L ]
(2) (1898) I. L. R., 21 Oal. 366; (3) (1883} L.R. 25 Ch. D. 838.
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pany (1), and People v. Sylvester () a case referred to by Fry, J. in the
oase of Ex-parte Fewings (8).

A. Phillips and W. C. Bonnerjee, for the respondent Bishen Prosad,
contended that by his purchase and subsequent payments he became
absolutely entitied to all the rights possessed by the obther parfies in
guit No. 470f 1890, to which all the persons then entitled to redeem Bur-
banpore were parties, and that, therefore, the allegad subsequent agsign-
ments of the mortgage of 5th September 1886, conveyed no right to
redeem to the appellant. As [386] to the amount to be paid by the
appellant, if he were allowed to redeem, it was submitted that the respon-
dent was entitled to the benefit of the mortgage of 4th October 1882, and
to the full amount due a8 principal on that mortgage with compound
interest in terms of the bond. The cases of Nilakant Banerji v. Suresh
Chandra Mullick {4), Kasumunnissa Bibee v. Nilratna Bose (5) were
referred to. It was also contended that the claim in the present suit
ought to have been enforced in suit No. 47 of 1830 to which the plaintiff
(now represented by the appellant) was a party, and thab it eould not
now be made the subject of & fresh suit.

Counsel for the appellant were not called on to reply.

The judgment of their Liordships was delivered by

LORD MACNAGHTEN. This suit was brought by the late appellant,
Bigeswar Lial Marwari, to enforece a mortgage bond dated the 5th of Sap-
tember 1886, hypothecating, together with other property, 8 annas of a
mouzah known as Burhanpore or Badhanpore.

It seems that this share of Burhanpore was included in an earlier
mortgage bond dated the 27th of January, 1884, The owner of thab
encumbrance brought a suit to enforee his security and obtained a decree
The property was pub up for sale on the 6th of Degember, 1890. It was
then bought for Rs. 2,505 by the late respondent, Dewan Bishen Pro-
gad, in the name of hig relative Sambhu Sahai. The encumbrancer from
whom the appellants derive title was not a party to this suit or bound
by the decree for sale.

Another suit {(No. 47 of 1899) brought in respect of the same pro-
perby on a bond dated the 4th of October, 1882 resulted in a decree dated
the 29th of June, 1891. The prinecipal question in that suit was as to the
rate of intereet on the money secured by the bond. The bond purported
to reserve interest at the rate of 2 per cent. per month, with annual rents
and compound interest. But the learned Judge held thab rate exorbitant
and improper under the circumstances, and allowed only simple interest
at the [837] rate of 1 per cent. per month, or 12 per cent. per annum.
Sambhu Sahai, who represented the Dewan, was added as a party, and
the decree was pronounced in hig presence and alsoin the presence of the
pergon from whom the appellants derive title, who being already a
party to the suit was ordered to be '‘made s defondant a® a subsequent
mortgagee.” Under this order, which was dated the 8th of September
1890, amendments seem to have been made though they are not to be
found in the record. The order for sale of the property appears %o have
been made absolute. But on the day of the auction, the Dewzn deposi-
ted the amount found due to the plaintiff, the decree-holder. It was
acoepted by him. The sale did not take place and the order for sale

{1) {1876) L. B. 4Ch. D. 33. {4) (1885) 1. L. R. 12 Cal. 414; L. R.
(2) (1882) I R. 22 Ch. D. 98. 13 L A 171,
(8) (1883) L. R. 25 Ch. 8388. (¥) (1881) I. L. R. 8 Cal. 79, 88.
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dropped. There was at the time an appeal pending on behalf of the 1503
plaintiff, who was dissatisfied with the rate of interest allowed, and also a Nowv. 10.
crosg-appeal on behalf of the Dewan on some question of eosts. Ultlmately DEo. 2.
a compromise was mads. The Dewan paid the plaintiff Rs. 8,000 in vy
addition to the amount found due to bhim. By an order of the ngh Court coynoIL.
dated the 21st of June 1892 the plaintiff’s appeal was by consent
dismissed without costs, and #o the order redueing the rate of interest on 31 G 389=04
the bond of the 4th of October 1882 as against the mortgaged property Ic WMEB
and the subsequent mortgagees became absolute, 609=8 Sar.
In the present suit Bisseswar Lial obtained a decree to enforce his 599.
mortgage security of the 6th of September 1886. The Dewan who, as
purchager at the sale of the 6th of December 1890, had succeeded to the
rights of the mortgagor and who algo stood in the shoes of the decree-
holder under the decree of the 29th of June 1891, declined to redeem, and
acocounts were directed to be taken in view of Bisseswar Lal either re-
deeming the Dewan or in default of payment standing foreclosed.
The accounts a8 passed by the Subordinate Judge, allowed the Dewan
the sum found due to the plaintiff in the suit No. 47 of 1890, with intereat
on the sum secured by the bond of the 4th of October 1882 af the
reduced rate allowed by the decree of the 29th of June 1891, and also
the sum of Ra. 8,000 paid by the Dewan to the plaintiff in that suit on
the occasgion of the compromige, which resulted in the order of the High
Court dismissing the plaintiff’s appeal
[888] From the final deoree in this suit of the 20th of April 1896
the Dewan appesled to the High Court. The judgment of the High
Court was pronounced on the 23rd of May 1893. The Court held that
the Dewan was entitled to recover the sum of Rs. 2,505 paid for the
property at the sale of the 6th of December 1890, which was allowed by
the Subordinate Judge and to which no objection was taken in the High
Court, and also the amount of prineipal and interest secured by the bond
of the 4th of October 1882, '* according to the terms of that document
up to date, '’ while on the otBer hand he had *’ to acecount for rents and
profits in the ordinary way up to date.” A slip in the accounts of rents
and profits as passed- by the Subordinate Judge was ecorrected. No
order was made as to costs in the High Court.
The effect of that order, as worked out with interest at 2 per eent.
per month and annual rents, resulted in Bisseswar Lal having to pay
Rs. 1,21,546-13-1 in order to recover 8 annas of Burhanpore.
The appellants contend that the Dewan was not entitled to a higher
rate of interest under the bond of the 4th of October 1882 than that
allowed by the deoree of the 29th of June, 1891. Their Lordships think
this contention is plainly right. The High Court gives no reason for
disregarding the deeree of the 29th of June 1891, and none was given ab
the Bar. The predecessor in title of the appellants was a party to that
decree as well as the Dewan, and the Dewan himeelf before the Subordi-
nate Judge claimed to he allowed, and was allowed, as against Bisseswar
Lal and the mortgaged property, the sum of Rs. 8,000, which he volun-
tarily paid as the consideration for having the decree reducing the rate
of interest made absolute.
It was contended on behalf of the Dewan's representatives (who
alone defended this appeal) that Bisseswar Lal ought to have enforeed
his right, if any, in the suit No. 4% of 1890, and that it was not compe-
tent for him o bring & fresh suit. Assuming that contention to be well
founded, it seems to their Lordships much too late now to raise a point
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1903  not insisted upon in either of the Courte below. It was also urged thab
Nov. 10. the effect of the Dewan finding the money to pay off the plaintiff in the
DEC. 2. guit No. 47 of 18390 wasg to foreslose all subsequent mortgages and make

P;[;Y- the [339] Dewan absolute owner of the property. Itishardly necessary
Councin. b0 Bay thab their Liordships were unable to accept that view of the tran-

—_— saction.

34 C. 332=31 Their Lordships will humbly advige His Majesty that the decres of
IhAw“; 8 fhe High Court ought to be discharged, and that the Dewan’s represen-
609=8 Sap. tatives ought %o pay the costs in that Court, and that the order of the

899, Subordinate Judge ought to be restored, subject to eorrection of the slip

in that order pointed out by the High Court, the aceounts brought up to
date, and six months from the date of His Majesty's Order in Couneil
fixed for redemption of the property.

The Dewan’s representatives will pay the costs of the appeal.

Their Liordships observe that the Record in this case was received
in December 1900, but that the case was not set down for hearing till
September 1903. They have accordingly directed the Registrar to
digallow to the appellants any costs which, in his view, may have been
occasioned by delay on the part of the appellants in prosecutiug the
appeal.

Appeal allowed.

Solicitors for the appellant : T. L. Wilson & Co.

Solicitor for the respondents: G. C. Farr.

31 C. 330 (=8 C. W. N. 216.)
[330] ORIGINAL CIVIL.

Before Mr. Justice Henderson.

AMRITA LAL KALAY v. NIBARAN JHANDRA NAYER.*
[8th January, 1904.]
Jurisdiction—Small Cause Court, Prestdency Towns—New Trial —Tiled huts—Title to

smmoveable property—Presidency Small Cause Coyrts Act (I of 1895) 5. 38-—Civil
Procedure Code (Act XIV of 1882) s. 622.

Ordinarily where property attached as being the property of a judgment.
debtor is claimed by a third person, that third person may file a claim; and,
where the Court has jurisdiction to try the question, the title to the property
is determined in the execution proceedings.

Tiled huts are immoveable property, and under the present law the Small
Cause Court has no jurisdiotion to try a question of title to such huts, as
between an attaching creditor and a third persom, who alleges, that the pro-
perty belongs to him and not to the judgment-debtor.

Peary Mohan Ghosaul v. Harran Chander Gangooly (1) distinguished.
,Jomnadas v. Ba? Shivkor (3) followed.

[Ref 31 Cal. 1001.]

RULE granted to the defendant, Nibaran Chandra Nayek, under
8. 622 of the Code of Civil Procedure.

The defendant on the 2nd March, 1903, obtained a decree against
one Dinonath Kundu and another in the Presidency Small Cause Court,
and on the 25th April, 1903, attached En execufion of such decree certain

* Application in Original Civil Suit No. 4 of 1903.
(1) (1885) L L. R. 11 Cal. 261. (2) (1881) L. L. B, 5 Bom. 573,
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