
III DEEP NAl'tAIN SINGH V. DlETERT. 81 Cal. 276

1903
DEC. 2.

ApPEAL
FROM

ORIWNAL
CIVIL.

31 C. 274 (=8 C. W. N.207.)

[271] APPEAL FROM ORIGINAL CIVIL.
Before Sir Francis W. MaMean, K.a.I.E.• Ohie! Justice.

Mr. Justice BiU an. Mr. Justice Stevens.

DEEI' NARAIN SINGH V. DIETERT.*
[2nd December, 1903.] 31 C. 27~8

Oau8e o/Action-Jurisd;etion-Foreigll Juagmmt-Award, suit oil-Arbitration Act (52 C. W. N. 207.
a.na5S Viet. a. 49), 8. 12.

An award was made aga.inst the defenda.nt in England fot payment of a cee­
tain sum of money to the plaintiffs, and an order under a, 12 of the Arbitra.
tion Act (52 and 53 Viot" C. 49) was made thereon. The defendant, who at
the time 01 the commencement of the suit was not dwelling, or oarrying on
business, or personally working fOI: Rain, within the limits of the ordinary
Original Jurisdiotion of this Court, in oonsideration of the plaintiff's agent
(in Caloutta) undertaking not to itlstitute any suit for a. oertain time made
a promise t.o pay in part £ 500 within a cersain period and the 'balanoe of the
amount of the award in time"

The plaintiffs instituted, with leave under 01. III of the Letters Patent'
this suit for the amount of the lloward;·-

Held, That under the above oiroumstanoes the consideration for the promise
on the part oi the plainti1Js' agent was illusory, amounting only to a pro,
mise on the defendant's part to do wha.t he was already legally bound to do.
and the transaotion formed no part of the cause of action, and this Court had
no jurisdiotion to try the suit.

.. Cause of aotion" defined. Read v, Brown (1) referred to.
Semble: An order under s. 12 of the Arbitration Aot (52 and 5B, Viot. C. 49)

enforoing an award made in England is not such a judgment that a suit in
a Court in this oountry can he instituted on it as on a foreign judgment.
Eat on the faots IU stated above, the Court was at liberty to make the
deoree it did, on the footing that the su i] was one based on the award and not
on the order made under 8. 12 of the Arbitration Aot.

tHet. 31 lll. L. J. 816=57 I. C. 681.]

ApPEAL by the defendant. Deep Narain Singh.
Up to the time of his death, which oeoarred in the year 1898. Tej

NlLrain Singh carried 0,," basinesa in the city of London under the name,
style. and firm of T. N. Singh & Oo., and a.fter his death hie son. the
defendant, carried on tbe said business in [276] London under the same
name and style. Certain disputes and differences having arisen in
England between bhe plaintiffs, Mada.me Minnie Dieterb and another, and
the firm of T. N. Singh & Oo., it was agreed tha.t. the differences should
be submitted to the arbitration of Mr. English Harrison, K. C., and
Mr. Henry Tindal Atkinllon, Barrister-at-Law, as arbitrators. and in case
they were unable to agree. an Umpire should be appointed by the
arbitrators.

On the 29th March 1899, the said arbitrators appointed
A. T. Laurence. Esq., K. C., as Umpire in relation to the disputes and
differences. By his award, dated the 11th December 1899. the Umpire
a.warded and determined. inter alia, (a) that the firm of T. N. Singh & Co.
should pay to the plaintiffs the sum of £2,898-9 in full satisfaction of all
olaims between the psrbies ; (b) that the firm of T_ N. Singh & Co. should
pa.y to the plaintiffs as rent for the fleet in the said award mentioned
and fully q,escribed at the rate of £25 per ship per annum, from the Ist------_._------

• Appeal from Origina.l Civil, No.8 of 1903, in Sui~ No. 814 of 19C2.
(1) , (18BB) L. R. 22 Q. B. D. 128.
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1903 Jamlllory; 1900 until such time as the said fleet sball be delivered in good
DEC. II. order and condition by the firm of if. N. Singh & Co. to the plaintiffs; (0)

thllot the firm of T. N. Singh & Co. lIlIould pay the first-named plaintiff
the coste of the said reference to afbitration and of the award.

By an order made under s, 12 of the English Arbitration Aot (52 &
53 Viot. C. 49) on the 1st of March 1900 by the High Court of Justice,
Queen's Benoh Division of England, it was ordered that the said award,

~1 i 2jl~0~ dated the 11th December 1899, should be enforoed in the same manner
. .. . as a judgment or order, and that the eosts of the application upon which

the said order was made should be taxed and paid by the firm of
T. N. Singh & Co.

The plaintiffs submitted that they were entitled to receive from the
defenda.nt interest at the rate of six per cent. per annum on the sum and
the costs awarded from the lst MllorClh, 1900.

In the 8th paragraph of the plaint, the plaintiffs alleged that they
had claimed from the defendant the amount that was due to them as
aforesaid and had threatened and were about to ta.ke lega.l proesedings
against the defendant to enforce payment of the same, and thereupon
and on the 19th of September 1902, and [276] in the town of Calcutta,
the defendant had an interview with the solicitor and oonstituted
attorney of the plaintiffs, and to him the defendant promised that he
would pay the plaintiffs' claim, and said further that he was ready and
willing to sign a bond in favour of the plaintiffs for the amount that wa.s
due to them, and the defendant requested the plaintiffs' said solicitor
and constituted attorney to give him some little time, so that he, the
defendant, might pay the plaintiffs' claim by instalments. The plaintiffs'
solicitor and constituted attorney asked the defendant to make an
immediate payment of a sum of fin hundred pounds in part payment of
the plaintiffs' claim, and the defendant expressing his inability to do
so, immediately promised and agreed to pay to the fllaintiffs' solicitor
and constituted attorney the sum of five hundred pounds in time to
enable the plaintiffs' solicitor and eOl'\"ltituted attorneY to forward
this sum to the plaintiffs by the mail of the 9th October, 1902.
The plaintiffs' solicitor and constit.ted attorn~y informed the defen­
dant that he would not bind the ~laintiffs to anything, but that he
would refer all that had passed between him and the defendant to
the plaintiffs, and also told the defendant, that if he would pay
the sum of five hundred pounds within the period he had promised,
he, the said solicitor and constituted attorney, would not proceed with the
proposed suit, until he heard from the plaintiffs, and thereupon in consi­
deration that the plaintiffs' solicitor Bond constituted attorney would for­
bear from taking such proceedings for the recovery of the plaintiffs'
claim, until he heard from the plaintiffs, the defendant promised to pay
to the plaintiffs' solicitor and con8ti~...ted attorney the said sum of £500
within the period mentioned, and flidher promised to pay to him the
balance in Calcutta. He accordingly forbore to take any proceedings
against the defendant during the agreed period, but the dafendent did not
within that period, or at all, pay the said sum of £500 or any part of the
claim. 'I'he pla.intiffs' claim amounted to £3,105-12-4, or in Indian
money "Rs. 46,584-4. The plaintiffs obtained leave under ol. 12 of the
Letters Patent.

The order of the Queen's Bench Division was 90S follows :-
"Upon hearing the solioitors for :robia-meMinnie Dietert, for T.N. Sillgh & Co.

and upon rea.ding the affidavit of AKred Robert Warren filed the [211] 1st day of
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March, 1900[27'1l:-It is ordered that, the laid Madame },linnie Dietert be at liberty 1903
to enforoe the award dated the 11th day ot December, 1899 in the above arbitra-tion DEO. 2.
in the same manner as a judgment or order to the same effeot.

And that the oosts of this appliollotion be taxed and plloid by the-above named Ap"PEAL
T. N. Singh & 00., to the sa-idMadame Minnie Dietert or her solioitors. FROM

Dated the lat day of March, 1900." ORlGilNAL
The defendant did not enter appearance and defend the suit when it CIVIL.

was tried originally by AMEER ALI, J., who made the following decree 31 C.2U=8
ex-parte :- C.W. N. 207.

"Suit to recover Rupees forty.six thousand five hundred a-nd eighty.four lionel
four annas on 110 judgment of the High Court of Justice, Queeu's Bench Division
England, with interest•

.. This cause coming on this day for final disposal before the Hon'ble Ameer
Ali, C.I.E., one of the Judges of this Court. in the presence of counsel for the plain­
tiffs (the defendant not appearing either in person or by counsel) :-It is ordered and
deoreed that' the defendant do pay to the plaintiffs the sum of Rupees fifty·two
thousand and eighty.seven,and nine annas and one pie with interest thereon at the
rate of six per oent. pae annum from the date hereof until realiza.tion, and do also
plloy to the plaintiffs their costs of this luit (to be taxed by the Taxing Officer of
this Court under the heading" Class 1, short causes ") with interest thereon at the
rate aforesaid from the date of taxation, until realization."

The Advoeate-General (Hon'bls Mr. J. T. Woodrotfe), Mr. Pugh and
Mr. Asghur with him) for the appellant', The order of the Queen's
Bench Division of the High Court in England under s, 12 of the English
Arbitration Act (52 and 53 Viet. C. ~9) is in favour of one of the plaintiffs
only; the other plaintiff did not join with her in making the application
for the order. The lower Court has dealt with the suit as one on a
foreign judgment. No interest can be allowed in a. suit on a foreign
judgment: Moazzim Hossein Khan v. Raphael Robinson (1). An order
obtained in the High Court in England enforcing an award under
s, 12 of the Arbitration Act is lit summary order made under 110

discretionary statutory [nrisdietion, and does not operata as a judg­
ment on which an action can ba brought as on a foreign judgment;
and if it is not a foreign jadgment then the Courts here would
have no jurisdiction: Kossim» MaWtooji v. Isuj Mahomed Sulliman (2).
The Judgments Extension Act (31 and 32 Vict. C. 54) deale with
judgments obtained in (lourt and not with summary ordsrs made under
statutory jurisdiction, which may be enforced as & judgment. [278]
In Westmoreland Green and Bla« Slats 00. v. Feilden (3), it has
been held that lit balance order under the Companies Act, 1862, which is
similar to the order in this case is not a " jodgment." It cannot be said
that the suit is one for enforcing the award. The right to bring an
a.ction on an award haa not been taken away by the English Arbitration
Act. though under s. 12 of the Act an award may be enforced 9.S a judg­
ment: Bnssell.on Arbitration, 8th Ed., p, 309 and seq. The plaintiffs
might enforce the award as a judgment, but anless the proper procedure
be followed and the judgment obtained upon the award, no suit can be
instituted as on a foreign judgment. In cases under the Public Demands
Recovery Act in this country it has been held that, unless the proper
procedure be followed, a. eerbifioabe made under the provisions of the Act
shall not have the Iorce and effect of a decree: Mahomed Abdul Hai v.
Gujraj Sahai (4), Baijnath Sahai v: Ramgut Singh (5), and Ohunder
Kumar M'uk8rjee v. The Secretary of State jar India (6).

(1) (1901) I.L. R. 28 Cal. 641. L. R. 20 1. A. 70.
(2/ (1902) 1. L. R. 29 Cal. 50£>. (5) (1896) 1. L. R. 23 Cal. '175.
(3) (IB91) 3 Ch. 15. (6) (1\100) 1. L. R. 27 Cal. 698.
(!l) (189S) 1. L. B. Ill)Cal. B26 ;
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1905 [MACLEAN, C. J. Assuming it is not a foreign judgment, may not
DEO.2. the suit be considered on the pleadings as one on the award ?]

Reading the decree with the pleadings it is clear that it is not a
A::~~L suit on the award. The award has not been proved.

OBIG;tNAL Whether it be a suit on a foreign judgment or on Son award, the
OIVIL. Lower Court had no jurisdiction to entertain it. It has not been suggested
-!Ii that the defendant at the time of the oommencement of the Emit dwelt,

J\~' :7 ~; or carried on business, or personally worked for gain within the limits of
. ., she jurisdiction of this Court. It has been attempted to make out that a

part of the cause of action arose within snch limits, and it will be
contended that leave having been obtained under el, 12 of the Letters
Patent, no objection on the ground of jurisdiction could be raised: see
paragraph 8 of the plaint. But the plaintiffs' right to the remedy asked
for is independent of what has been pnt forward in that paragraph. As
to what is the true definition of "Cause of action," See Read v . Brown (1)
Daya Narain Tewary v, Secretary of State for India (2), Kellie v,
Fraser (3).

[279] Mr. Dunne (Mr. K1~i(Jht with him) for the respondent. The
parties did not consider it a suit on a foreign judgment. The fact that
the learned Judge gave interest, shows that he treated the auit as on the
sward. The preamble in a decree does not prove anything. The
inference would be that the suit was on the award.

[HILL, J. That leave was given under cl. 12 of the Letters
Patent also shows that the suit was not on a foreign [udgment.]

The a.ward was put in as evidence whieh would not be neeessary if
tbe suit wa.s on a foreign judgment. The award having been filed in the
Court in England became a record of that Court. and no proof of the
award was neeessary. The suit is a. suit on the award on which an
order under s, 12 of the English Arbitration Act has been made. What
the effect of that order is, is a different question.

In paragraph 8 of the plaint we state, whieb statement remains
unchallenged because the defendant allowed judgment to go by default,
how a part of our cause of action arose within the limits of the Original
Jurisdiction of this Court and then leave under c1. 12 has been
obtained. A demand followed by a promise to pay the amount of the
award in Ca.loatta, is a cause of action in Calcutta.

I rely upon the cases oited by the learned Advocate-General for the
definition of "Cause of action" and also on Raghoonath MisSM v.
Gobindnarain (4).]

[MAOLEAN. C. J. If you had ncs said a word of what you have
stlloted in paragraph 8 of your plaint. yon had a right to get a decree
upon the award for the whole amount. You did not require llony fresh
promise to pay.]

The question of jurisdiction goes to the root of the case, and if your
Lordships are against me on the point of juriadietion, I need not argue
the point of foreign judgment. I am out of Court whether the suit be
ta.ken as one on the award or on a foreign judgment.

[280] MACLEAN. C. J. The undisputed facts in this case Me as
follows :-

ULl to the time of his death, which occurred in 1898, one Tejnarain
Singh Bahsdur carried on business in the City of London under the

(1) (1888) L R. 22 Q. B. D. 128. (3) (l8?~) 1. L. R. 2 Cal. 4({i.
(2) (1886) 1. L. R. 14 0&1. 256. (4) (1895) 1. L. R. 1111 csi. 451.



m DEEP NABAIN SIl'IlGH e, DIETERT 31 Gal. 281

name of T. N. Singh & Oo., and after his death the defendant carried on 1903
the same business under the same title. Disputes arose between the DEO. 9.
present plaintiffs and the firm of T. N. Singh & Co.; those disputes were
referred to the arbitration of oertain well-known members of the English APPEAL

Bar. and on the 29th of March 1899, Mr. Laurence, K. C., a, well-known O::~~.AL
member of the Bar. wa.s appointed Umpire, and he by his award dated CIVIL.
the 11th of December 1899. directed that a. large sum should be paid by -
the defendant to the plaintiffs with certain costs. By an order of the 1st ~1~ 2U0=8
March. 1900 made by the High Court of Justice, Queen's Bench Division . .N. 2 7.
of England. it wal!l ordered that the award dated the 11th of December.
1899 should be enforced in the same manner as e. judgment or order. and
that the oosts of the application upon whioh the order was made should
be taxed and paid by she firm of T. N. Singh & Co. The award is annex-
ed to the schedule to the plaint, The money was not paid, and the
plaintiffs have sued on the Original Side of this Court to recover the sum
mentioned in the award, with interest st the rate of six per cent. per
annum. and also asked that the defendant should pay the costs of the
suit.

The matter came before Mr. Justice Ameer Ali as an undefended
aotion : and the learned Judge made a deoree on the 12th February 1903
in favour of the plaintiffs for the sum which they asked for. The defen­
dant has appealed. It is hardly necessary for me to dwell upon the in­
convenience, to say the least, of this method of procedure, We have not
the advantage of the views of the Court below, nor has tho Judge of the
Court below had an opportunity of expressing his opinion upon the legal
points now raised. However. the appellant is within his rights, and I
will say no more about it.

There are three points upon which it is urged that the judgment of
the Court below is not sustainable and the suit ought to have been dis­
missed,-first, that the order of the 1st of March, 1900 of tho High
Court of Justice is not a foreign judgment [281] within the meaning of
that term; secondly, that the·suit is not a suit upon the sward; and,
thirdly. whether it was a Buit upon the judgment or whether it was a
suit upon the award, the Court below had no jurisdiction to entertain
it.

If the latter point be well founded. the two earlier points become
immaterial. The inclination of my opinion is that the order of the 1st
March. 1900 is not such a judgment as to entitle the plaintiffs to sue
upon it in this Court to recover the monies awarded to them by the
award: but it is unnecessary to finally decide this. Again, looking at
the frame of the pleadings, I should be disposed to say that it was open
to the Court to make the decree it did, on the footing that the suit was
one based upon the award rather than upon the order of the 1st of
March 1900. But as I have already pointed out these matters are im­
material. if we are of opinion that the Court below had no jurisdiction
to entertain the suit. The jurisdiction of the Court is given by see­
tion 12 of the Letters Patent of 1865, and the real question we have to
consider is whether II the cause of action has arisen either wholly or,
in case the leave of the Court shall have been first obtained, in psrt
within the 100801 limits of the Ordinary Original Jurisdiction of the
High Court." It h80S not been suggested that the defendant st the
time of the commencement of the suit dwelt or carried Oll business or
persona.lly worked for gain within such limits.

87'1
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t903 The eontention of the plarintifffl is thart the eauae of aotion in part
DEO. i. arose within the local limits of the Ordinary Original Jurisdiction of

the High Court, and that, as the leave of the Court was obtained, the
ApPEAL Court had jurisdiction to entertain it. The question then is, .. Did the
OBi3~~L esuse of action, in part, arise within the Ioeal limits of the Ordinary

OIVIL. Original J urisdietion of the High Court ?"
- If we regard the suit either as one upon the judgment or upon the

~\~. :1~~78 award. the cause of action did not arise within the limite I have referred
• " . to. But it has been ingeniously argued that, having regard to the

allegations in paragraph 8 of the plaint and taking tbem to be proved,
the cause of action, in part, arose within the local limits of the
Ordinary Original Jnrisd ietion of the Court.

What the true definition of the cause of action is, has been tbe
aubjeot of many decisions, and one of the most recent upon [28a] the
point, which in England bars, I believe. been generally accepted and,
which I think, we mary safely follow in India, is thart of Read v;
Brown (1). There Lord Esher, then Master of the Rolls sa.ys: "It has
been defined in Oooke v, Gill (2) to be this: every fact which it would be
necessary for the plaintiff to prove, if traversed, in order to support his
right to the judgment of the Court. It does not comprise every piece of
evidence which is necessary to prove each farot, but every fact, which is
neoessary to be proved." Lord Jastic8 Fry says: If Everything which,
if not proved. gives tbe defendant an immediate right to judgment,
must be part of the cause of aotion." Lord Justice Lopes says:" It
includes every farot which it would be neoessary to prove. if traversed, in
order to enable a plaintiff to suesaiu his action."

Applying that definition to bbe present ease, whether we regarrd
this suit as one upon the order of the lat Marcb, 1900 or as one upon the
award, would it have been aeoessary for the plaintiffs to prove the a.llega­
tions in the 8th paragraph of the l'laint before they could have recovered?
I think not. When the plaintiffs had proved the judgment, if the s"O.it
oan properly be regarded as one upon a juagment, or the award, if as
one upon the award, they had proved 11011 that was nQOeSsllory for them to
prove. Applying Lord Justioe Fry's test, if the plaintiffs had not proved
the facts alleged in pa.ragrll.ph 8. would the defendant have been imme­
diately entitled to judgment? I sheald say not.

If the faots stated in paragraph 8 amount to anything, they would
a,pear to suggest some new bargain, the oonsideration for which moving
from the defendant is not very apparrent. But the plaintiffs are not
suing independently upon this new bargain ; they are suing either on the
judgment or on the award. no part of which oause of aotion arose within
the local limits of tbe Original Civil J urisdioton of the Court. On this
ground, it seems to me that the lower Court had no jurisdiotion to pass
the decree under appeal.

It is unfortunate that this point was not discussed in the lower
Court, but. as I have said, it is open to the plaintiff to raise it here. The
appeal therefore must succeed on this point.

[288] Under the oiroumatsneas, I do not think tha.t this is a ease
in which we ought to allow any costs,

HILL, J. I am of the same opinion, and I only wish to add
with respect to the question whether any part of the pla.intiffs'
cause of action lucae in Carlcutta, that it appears to me that what is

(1) (1888) L. R. ssQ. 13. D. 128. (2) (1873) L. R. 8. C. P. 107.
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asaerted in the 8th paragraph in the plaint tQ have taken place between 1903
the solicitor for the plaintiffs and the defendant in the month of DEO.~.
September 1902, did not alter the legal relations of the partiee, It
seems to me that the undertaking on the part of Mr. Leslie (the A;::'~~L
plaintiffs' solioitor) to forbear from in!ltituting their suit, until he had ORIGINAL
heard from his clients in consideration of the defendant agreeing to pay CIVIL.
immediately the sum of five hundred pounds was not an undertaking 81 C--«­
which under the circumstances of the case was enforceable in law, or C vi :7 20'18
which had 3,ny effeot upon the legal position of the partie!l. If . " .
Mr. Leslie had instituted the suit within that period, and the defen-
dant on the footing of his undertaking objected that it was premature,
the objection would not have been, I think. maintainable; for the con-
sideration upon which Mr. Leslie's promise was founded was illusory.
amounting as it did only to an unde.rtaking on the part of the defen-
dant to do that which he was already legally bound to do. I do not
think that an event, to which no legal effect attaches, can enter as an
element into the creation of a cause of action, and for that reason the
argument which was advanced here on behalf of the plaintiffs that, by
reason of what took place between their attorney and the defendant in
September 1902, part of the cause of action arose in Calcutt&, cannot, I
think, be maintained. That transaction to my mind formed no part of
the cause of action.

I quite agree in what' has fallen from my Lord, and I merely wish
to add what I have now said as i~ appeare to me to have its bearing
upon the question of jurisdiction.

STEVENS, J. I concur.
Appeal allowed.

Attorneys for the al'pellant : Pu~h It 00.
Attorney for the respondents: A.. Hinds.

31 C. 2§1 (=8 C. W. N. 125.)

[281] ORIGINAL CIVIL.
Before Mr. Justic. Henderson.

CHANDI CRARAN DHAB v. BOlSTAB CRARAN DRAR.*
(ard September. 1903.]

Public Document-Inspection oj documents, right to-Certified copies-Loan Register
of the Public-Debt Ofjice-Evidel,ce Aci (I of 1872). ss. 74, 76-Bankers' Books
Evidence Act (XVIII of 1891).

The Loan Register of the Publio.Debt Office in the Bank of Bengal is a
.. public dooumanh " within the meaning of s. 74 of thll Evidenoe Act; and
under s, 76 of the Act, any persca havmg an interest in the document is
entitled to inspect the same and obtain certified copies thereof.

Queen-Empress v. Arumugam (1) followed.
Mutter v. Eastern and Midlands Railway Co. (2), Rex. v . Justices of Stafford­

shire (3) referred to.

THIS was an application made by the plaintiff calling upon the
Bank of Bengal to comply with an order of Court dated the 13th Feb­
ruary 1903, and to prepare and produce certified copies of entries in the

• Application in Original Civil Suit No. 460 of 1897.
(1) (1897) 1. L. R. 20 Mad. 189. (3) (1837) 6 Ad. & Eo 34.
(2) (1888) L. B.:38 Ch. D.92.
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