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and 53 Vict. C. 49), 8. 12.

An award was made against the defendant in England for payment of a cer-
tain sum of money to the plainéifis, and an order under s. 12 of the Arbitra-
tion Act (52 and 53 Viet. C. 49) was made thereon. The defendant, who at
the time of the commencement of the suit was not dwelling, or carrying on
business, or personally working for gain, within the limits of the ordinary
Original Jurisdiotion of this Court, in consideration of the plaintifi's agent
{in Caloutta) undertaking not to imstitute any suit for a certain time made
a promise to pay in part £ 500 within a cerbain period and the ‘balance of the
amount of the award in time.

The plaintifis instituted, with leave under ol. 12 of the Letters Patent?®
this suit for the amount of the award: -

Held, That under the above circumstances the consideration for the promise
on the part of the plaintiffs’ agent was illusory, amounting only toa pro-
misge on the defendant's part to do what he was already legally bourd to do,
and the transaction formed no part of the cause of action, and this Court had
no jurisdietion to try the suit.

* Cause of action’” defined. Read v. Brown (1) referred to.

Semble: Ar order under 8. 12 of the Arbitration Act (52 and 88, Vies. C. 49)
enforcing an award made in England is nof such a judgment that a suit in
a Court in this ccuntry oan be instituted on it as on a foreign judgment.
But ou the faots as stated above, the Court was at liberty to make the
decree it did, on the footing that the suit was one based on the award and not
on the order made under 8. 12 of the Arbitration Act.

{Ref. 31 M. L. J. 816=371. C. 681.]

APPEAL by the defendant, Deep Narain Singh.

Up to the time of his death, which ocourred in the year 1898, Tej
Narain Singh carried op business in the city of Liondon under the name,
style, and firm of T. N. Singh & Co., and after his death his son, the
defendant, ecarried on the said business in [278] London under the same
name and style. Certain disputes and differences having arisen in
England between the plaintiffs, Madame Minnie Dietert and another, and
the firm of T. N. Singh & Co., it was agreed that the differences should
be submitted to the arbitration of Mr. English Harrigon, K. C., and
Mr. Henry Tindal Atkinson, Barrister-at-Liaw, as arbitrators, and in case
they were unable to agree, an Umpire should be appointed by the
arbitrators.

On the 29th March 1899, the said arbitrators appointed
A. T. Laurence, Esaq., K. C., a8 Umpire in relation to the disputes and
differences. By his award, dated the 11th Decembar 1899, the Umpire
awarded and determined, inter alia, (a) that the firm of T. N. Singh & Co.
should pay to the plaintiffs the sum of £2,898-9 in full satisfaction of all
olaims between the parties ; (b) that the firm of T. N. Singh & Co. should
pay to the plaintiffs as rent for the fleet in the gaid award mentioned
and fully described at the rate of £25 per ship per annum, from the lgt

* Appeal from Original Civil, No. 8 of 1903, in Suit No. 814 of 1§02.
(1) . (1888) L. R. 22 Q. B. D. 128.
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January, 1900 until such time ap the said fleet shall be delivered in good
order and condition by the firm of F. N. Singh & Co. to the plaintiffs ; (c)
that the firm of T. N. Singh & Co. shkould pay the first-named plaintiff
the costs of the said reference to arbitration and of the award.

By an order made under 8. 12 of the English Arbitration Ach (52 &
53 Viet. C. 49) on the 1st of March 1900 by the High Court of Justice,
Queen’s Bench Division of England, it was ordered that the said award,
dated the 11th December 1899, should be enforeed in $he same manner
a8 % judgment or order, and that the eéosts of the application upon which
the said order was made should be ftaxed and paid by the firm of
T. N. Singh & Co.

The plaintiffs submitted that they were entifled to receive from the
defendant interest at the rate of six per cent. per annum on the sum and
the costs awarded from the 1lst March, 1900.

In the 86h paragraph of the plaint, the plaintiffs alleged that they
had claimed from the defendant the amount that was due fo them as
aforesaid and had threatened and were about to take legal proceedings
againgt the defendant to enforce payment of the same, and thereupon
and on the 19th of September 1902, and [276] in the town of Calcutta,
the defendant had an interview with the solicitor and constitubed
attorney of the plaintiffs, and to him the defendant promised that he
would pay the plaintiffs’ claim, and said further that be was ready and
willing to sign a bond in favour of the plaintiffs for the amount that was
due to them, and the defendant requested the plaintiffs’ #aid solicitor
and constituted attorney to give him some little time, so that he, the
defendant, might pay the plaintiffs’ claim by instalments. The plaintiffs’
solicitor and constituted attorney asked the defendant to make an
immediate payment of a sum of five hundred pounds in part payment of
the plaintiffs’ claim, and the defendant expressing his inability to do
80, immediately promiged and agreed to pay to the plaintiffs’ solicitor
and constituted attorney the sum of five hundred pounds in time to
enable the plaintiffs’ solicitor and eopstituted abtorney to forward
this sum to the plaintiffs by the mail of the 9th Oetober, 1902.
The plaintiffs’ solicitor and constituted attorney informed the defen-
dant that he would not bind the plaintiffs to anything, but that he
would refer all that had pagsed between him and the defendant to
the plaintiffs, and also told the defendant, that if he would pay
the sum of five hundred pounds within the period he had promised,
he, the said solicitor and constituted atsorney, would not proosed with the
proposed suit, until he heard from the plaintiffs, and thereupon in consi-
deration that the plaintiffs’ solicifor and constituted attorney would for-
bear from taking such proceedings for the recovery of the plaintiffs’
olaim, until he heard from the plaintiffs, the defendant promised to pay
to the plaintiffs’ golicitor and eonstituted attorney the said sum of £500
within the period mentioned, and further promised to pay to him the
balance in Calcutta. He accordingly forbore to take any proceedings
against the defendant during the agreed period, but the defendant did not
within that period, or at all, pay the said sum of £500 or any part of the
claim. The plaintiffs’ claim amounted to £3,105-12-4, or in Indian
money Rs. 46,584-4. The plaintiffs obtained leave under cl. 12 of the
Letters Patent.

The order of the Queen’s Bench Division was ag follows :—

““ Upor hearing the solicitors for Madame Minnie Dietert, for T.N. Singh & Co,
and upon reading the affidavit of Atired Robert Warren filed the [277] 1st day of
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March, 1900 [277):—It is ordered thatithe said Madame Micnie Dieters be at liberty
to enforce the award dated the 11th day of December, 1899 in the above arbitration
in the same manner as o judgment or order to the same effact.

And that the costs of this application be taxed and paid by the'above named
T. N. Singh & Co., to the said Madame Minpie Dietert or her golicitors.

Dated the 1st day of March, 1900."

The defendant did not enser appearance and defend the suit when it
was tried originally by AMEER Aul, J., who made the following decree
ox-parie :

v p‘q/ Stult o recover Rupees forty-six thousand five hundred and eighty.four and
four annas on a judgment of the High Court of Justice, Queen’s Beroh Division
England, with interest.

“This cause coming on this day for ﬁnal disposal before the Hon’ble Ameer
Ali, C.1.E., ona of the Judges of this Court, in the presence of counsel for the plain-
tiffs (the defendanb not appearing either in person or by counsel) :—It is ordered and
deoreed that the defendant do pay to the plaintifis the sum of Rupees fifty-twao
thousand and eighty.seven,and nine annas and one pie with interest thereon at the
rate of six per cent. pez annum from the date hereof until realization, and do also
pay to the plaintiffs their costs of this suit (to be taxed by the Taxing Officer of
this Court under the heading ¢ Class 1, short causes ') wzbh intersst thereon at the
rate aforesaid from the date of taxation, until realization.”

The Advocate-General (Hom'ble Mr. J. T. Woodroffe), Mr. Pugh and
Mr. Asghur with him) for the appellant. The order of the Queen's
Bench Division of the High Court in England under s. 12 of the Hnglish
Arbitration Act (52 and 53 Viet. C. 49) is in favour of one of the plaintiffs
only ; the other plaintiff did not join with her in making the application
for the order. The lower Court has dealt with the suit as one on a
foreign judgment. No interest can be allowed in & suit on a foreign
judgment : Moazzim Hossein Khan v. Raphael Robinson (1). An order
obtained in the High Court in England enforcing an award under
8. 12 of the Arbitration Aet i8 & summary order made under a
discretionary statutory jurisdiction, and does not operate as a judg-
ment on which an action can be brought as on a foreign judgment;
and if it is not a foreign jandgment then the Courts here would
have no jurisdiction : Kassim®Mawooji v. Isuf Mahomed Sulliman (2).
The Judgments Bxtension Act (31 and 832 Viet. C. 54) dealg with
judgments obtained in Court and not with summary orders made under
statutory jurisdiction, which may be enforced as a judgment. [278]
In Westmoreland Green and Blue Slate Co. v. Feilden (3), it has
been held that a balance order under the Companies Act, 1862, which is
gimilar to the order in this case is not & ' judgwmens. ’ It eannat be said
that the muit is one for enforeing the award. The right to bring an
action on an award has not been taken away by the English Arbitration
Act, though under 8. 12 of the Act an award may be enforced as a judg-
ment : Russell.on Arbitration, 8th Ed., p. 309 and seq. The plaintifis
might enforce the award ag a judgment, but unless the proper prosedure
bo followed and the judgment obtained upon the award, no suit can be
instituted as on & foreign judgment. In eases under the Public Demands
Recovery Aot in this country it has been held that, unless the proper
procedure be followed, a certificate made under the provisions of the Aot
shall not have the force and effect of a decrea : Mahomed Abdul Hai v.
Gujraj Sahai (4), Baijnath Sahai v. Ramgut Singh (5), and Chunder
Kumar Mukerjee v. The Secretary of Siate for India (6).

(1) (1901) 1. L. R. 28 Cal. 641. L.R.20 L A 70, '
(2) (1902) I. L. R. 29 Cal. 509. {6} (1896) 1. L. R. 23 (al. 775.
{8) {1891) 3 Ch. 15. (6) (1500) L. L. R. 27 Cal. 698,

{4) (1898) 1. L. B. 20 Cal. 826
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1903 (MA¢LEAN, C.J. Assuming it is nob a foreign judgment, may not
DEC. 2. the suit be considered on the pleadings as one on the award ?]
Reading the decrse with the pleadings it is elear that it is not a
rpoy  Suit on the award. The award has not been proved.
ORIGINAL Whether it be a suit on a foreign judgment or on an award, the
ovin.  Liower Court had no jurisdiction to entertain it. It has not been suggested
81 G—-ZTI 4=8 that thf) defenda.n‘h ab the time of the commencement of t;'he suit. dyvelts,
¢ W.N. 207 Or carried on business, or personally worked for gain within the limita of
the jurisdiction of this Court. It has been attempted to make out that a
part of the cause of action arose within such limits, and it will be
contended that leave having been obtained under al. 12 of the Letters
Patent, no objection on the ground of jurisdiction could he raised : see
paragraph 8 of the plaint. But the plaintiffs’ right to the remedy asked
for is independent of what has been put forward in that paragraph. As
to whati is the true definition of “*Cause of action,” see Read v. Brown (1)
Days Narain Tewary v. Secretary of State for India (2), Kellie v.
Fraser (3).

[279] Mr. Dunne (Mr. Knight with him) for the respondent. The
parties did not consider it & suit on a foreign judgment. Tho fact that
the learned Judge gave interest, shows that he trested the suit as on the
award. The preamble in a decree does not prove snything. The
inference would be that the guit was on the award.

[Hitr, J. That leave was given under cl. 12 of the Letters
Patent also shows that the suit was not on a foreign judgment.]

The award was pub in as evidence which would not be neeessary if
the suit was on a foreign judgment. The award having been filed in the
Court in England became a record of that Court, and no proof of the
award wae neeegsary. The suit iz a suit on the award on which an
order under 8. 12 of the Euglish Arbitration Act has been made. What
the effect of that order is, is a different question.

In paragraph 8 of the plaint we state, which statement remains
unchallenged because the defendant allowed judgment to go by default,
how a part of our cause of action arose within the limits of the Original
Jurisdiction of this Court and then leave under e¢l. 12 has been
obtained. A demand followed by a promise to pay the amount of the
award in Calentta, is a cause of action in Calcutta.

I rely upon the cases cited by the learned Advcoate-General for the
definition of ‘'Cause of ackion” and also on Raghoomath Misser v.
Gobindnarain (4).]

{MaAcLEAN, C. J. If you had not said s word of what you have
stated in paragraph 8 of your plaint, you had a right bo get a decres
upon the award for the whole amount. You did not require any fresh
promise to pay.]

The question of jurisdiction goes o the root of the case, and if your
Liordships are againgt me on the point of jurisdiction, I need not argue
the point of foreign judgment. I em out of Court whether the suit be
taken ag one on the award or on a forsign judgmant.

[280] MacLEAN, C. J. The undisputed facts in this cage are as
follows :—

Up to the time of his death, which oceurred in 1898, one Tejnarain
Singh Bahadur carried on business in the City of Liondon under the

(1) (1888) L. R. 22 Q. B. D. 128. {3) (1877) L. L. R. 2 Cal. 44§.
(2) (1886) 1. L. R. 14 Cal. 256. (4) (1895) 1. L. R. 22 Cal. 451,
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name of T, N. Singh & Co., and after his death the defendant carried on
the same business under the same title. Dispubes arose between the
present plaintiffs and the firm of T. N. Singh & Co.; those disputes were
referred to the arbitration of certain well-known members of the English
Bar, and on the 29th of March 1899, Mr. Laurence, K. C., & well-known
member of the Bar, was appointed Umpire, and he by his award dated
the 11th of December 1899, directed that a large sum should be paid by
the defendant to the plaintiffs with certain sosts. By an order of the 1st
March, 1900 made by the High Court of Justice, Queen’s Beneh Division
of England, it was ordered that the award dated the 11th of December,
1899 should be enforeed in the game manner as & judgment or order, and
that the costs of the application upon which the order was made should
be taxed and paid by the firm of T. N. Singh & Co. The award is annex-
ed to the schedule to the plaint. The money was not paid, and the
plaintiffs have sued on the Original Side of this Court to recover the sum
mentioned in the award, with interest at the rate of six per cent. per
annum, and algo asked that the defendant should pay the costs of the
suit.

The matter came before Mr. Justice Ameer Ali as an undefended
action : and the learned Judge made a decree on the 12th February 1903
in favour of the plaintiffs for the sum which they agked for. The defen-
dant has appealed. It is hardly necessary for me to dwell upon the in-
convenience, to say the least, of this method of procedure. We have not
the advantage of the views of the Court below, nor has the Judge of the
Court below had an opportunity of expressing his opinion upon the legal
points now raised. However, the appellant is within hig rights, and I
will gay no more abous it.

There are thres points upon which it is urged that the judgment of
the Court below is not sustainakble and the suit ought to have been dis-
missed,—first, that the order of the 1st of March, 1900 of the High
Court of Justioe is not & foreign judgment [281] within the meaning of
that term ; secondly, that the'suit iz not a suit upon the award ; and,
thirdly, whether it was a suit upon the judgment or whether it was a
suit upon the award, %he Court below had no jurisdiction to entertain
it.

1f the latiter point be well founded, the two earlier points become
imnmaterial. The inclination of my opinion is that the order of the 1st
Mareh, 1900 is not such a judgment as to entitle the plaintiffs to sue
upon it in thig Court to recover the monies awarded to them by the
- award : but it is unnecessary to finally decide this. Again, looking af
the frame of the pleadings, I should be disposed to say thaf it was open
to the Court to make the decree it did, on the footing that the suit was
one based upon the award rather thanupon the order of the lsf of
March 1900. But as I have already pointed oub these matters are im-
matorial, if we are of opinion that the Court below had no jurisdietion
to entertain the suit. The jurisdietion of the Court is given by sec-
tion 12 of the Letters Patent of 15365, and the resl question we have to
copsider is whether ‘' the cause of action has arisen either wholly or,
in case the leave of the Court shall have been first obtained, in parb
within the loeal limits of the Ordinary Original Jurisdiction of the
High Court.” It has not been suggested that the defendan’ a$ the
time of the commencemont of the suit dwels or earried on buginess or
personally worked for gain within guch limits.
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The eonfention of the plaintiffs is that the cause of action in part
arose within the local imits of the Ordinary Original Juriedietion of
the High Court, and that, as the leave of the Court was obtained, the
Court bad jurisdiction to entertain it. The question then is, * Did the
cause of action, in part, arise within the local limits of the Ordinary
Original Jurisdietion of the High Court ?”

If we regard the suit either as one upon the judgment or upon the
award, the cause of action did not arigse within the limits I have referred
to. Bubt it has been ingeniously argned that, having regard to the
allegations in paragraph 8 of the plaint and taking them to be proved,
the cause of action, in part, arose within the loeal limits of the
Ordinary Original Jurisdiction of the Court.

‘What the true definition of the cause of action is, has been the
gubject of many decisions, and one of the most recent upon [282] the
point, which in England bas, I believe, been generally accepted and,
which I think, we may safely follow in India, is that of Bead v.
Brown (1). There Liord Esher, then Master of the Rolls says: ““ It has
been defined in Cooke v. Gill (2) to be this : every fact which it would be
necessary for the plaintiff o prove, if traversed, in order to support his
right to the judgment of the Court. It does not comprise every piece of
evidence which is necessary to prove each fact, but every fact, which ig
necessary tc be proved.” TFiord Justice Fry says:'' Everything which,
if not proved, gives the defendant an immediate right to judgment,
must be part of the cause of action.” Tiord Justice Lopes says: ‘' It
includes every faot which it would be necessary to prove, if traversed, in
order to enable & plaintiff to sustain his action.”

Applying that definition to she present case, whether we regard
$his suit as cne upon the order of the 1gt March, 1900 or a8 one upon the
award, would it bave been necessary for the plaintiffs o prove the allega-
tionsin the 8th paragraph of the plaint befora they could have recovered ?
I think not. When the plaintiffs had proved the judgment, if the suit
can properly be regarded as one upon & judgment, or the award, if as
one upen the award, they bad proved all that was necessary for them to
prove. Applying Lord Justice Fry's tess, if the plaintiffs had not proved
the facts alleged in paragraph 8, would the defendant have been imme-
diately entitled to judgment ? I should say not.

If the facts stated in paragraph 8 amount to anything, they would
appear to suggest some new bargain, the consideraion for which moving
from the defendant is not very apparent. But the plaintiffs are not
suing independently upon this new bargain ; they are suing either on the
judgment or on the award, no part of which eause of action arose within
the loeal limits of the Original Civil Jurisdicton of the Court. On this
ground, it seems to me that the lower Court had no jurisdiction o pass
the decree under appeal.

It is unfortunate that this point was not discussed in the lower
Court, but, as I have sgaid, it i8 open to the plaintiff to raise it here. The
appeal therefore must succeed on thig point.

[288] TUnder the circumstancees, I do not think that this is a case
in which we ought to allow any costa.

© Hiwy, J. I am of the same opinion, and I only wish to add
with respect to the question whether any part of the plaintiffs’
cause of action arose in Caleutba, fhat it appears to me that what is

(1) (2888) L. R. 22 Q. B. D. 128. (2) (1873) L. R. 8. C. P. 107.
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agserted in the 8th paragraph in the plaint t¢ have taken place between
the golicitor for the plaintiffis and the defendant in fhe month of
September 1902, did not alter the legal relations of the parties. It
geems to me that the undertaking on the part of Mr. Leslie (the
plaintiffs’ golicitor) to forbear from instituting their suit, until he had
heard from hig clients in congideration of the defendant agreeing to pay
immediately the sum of five hundred pounds was not an undertaking
which under the circumstances of the case was enforceable in law, or
which had any effect upon the legal position of the parties. If
Mr, Leslie had instituted the suit within that period, and the defen-
dant on the footing of his undertaking objected that it was premature,
the objection would not have been, I think, maintainable ; for the eon-
gideration upon which Mr. Leslie’s promise was founded was illusory,
amounting ag it did only to an undertaking on the part of the defen-
dant todo that which he was already legally bound to do. I do not
think that an event, to which no legal effect attaches, can enter as an
element into the creation of a cause of action, and for that reason the
argument which was advanced here on behslf of the plaintiffs that, by
reagon of what took place between their attorney and the defendant in
September 1902, part of the cause of action arose in Caleutta, cannot, I
think, be maintained. That transaction to my mind formed no part of
the cause of action.

I quite agree in what ‘has fallen from my Liord, and I merely wish
to add what I have now #aid as it appears to me to have its bearing
upon the question of jurisdietion.

STEVENS, J. I concur.

Appeal allowed.
Attorneys for the appellant : Pugh & Co.
Attorney for the respondents : 4. Hinds.

81 C. 254 (=8 C. W. N. 125.)
[284] ORIGINAL OCIVIL.
Before Mr. Justice Henderson.

CuANDI CHARAN DHAR v. BOISTAB CHARAN DHAR.*
[8rd September, 1903.]
Public Document~— Inspection of documents, right to—Ceritfied copies—Loan Register

of the Public-Debt Office—Evidence Aci (I of 1872), ss. T4, T6—~Bankers’ Books
Evidence Act (XVIII of 1891).

The Loan Register of the Public-Debt Office in the Bank of Bengal is a
“ public document ' within the meaning of s. 74 of the Evidence Aot ; and
under 8. 76 of the Act, any persor having an interest io the dooument is
entitled to inspect the same and obtain certified copies thereof.
Queen-Empress v. drumugam (1) followed.
Mytter v. Eastern and Midlands Raslway Co. (2), Rex. v. Justices of Stafford-
shire (3) referred to.
THIS was an spplication made by the plaintiff calling upon the
Bank of Bengal to comply with an order of Court dated the 13th Feb-
ruary 1903, and to prepare and produee certified copies of entries in the

* Application in Origieal Civil Suit No. 4560 of 1897,

(1) (1897) I. L. R. 20 Mad. 189. (3) (1837) 6 Ad. & E. 34.
(2) (1888) L. R.;38 Ch. D. 92.
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