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cage of a person of full age and subject to no disability who knowingly
enters into & contract without being subjected to any undue pressure or
influence. Wo are unable to hold that their Liordships of the Privy
Council intended to apply the broad pringiple, which wag laid down in
the case of Beynon v. Cook (1) as applicable to expectant heirs, to cases of
the clags to which the ease before us belongs.

We are unable therefore to agree with the Subordinate Judge that
in thig ecsse the bargain was a hard and unconsecionable one, and thab
on that account the stipulation as to compound interest should not be en-
forced. We accordingly allow the appeal and order that the decree
of the Subordinate Judge be modified by directing that an account be
taken of what will be due to the plaintiff for principal and interest ab
compound interest as provided in the mortgage bond up o the end of the
8ix months running from the 12th April 1901, the date of the digposal of
the case in the Court of the Subordinate Judge, and, for his costs of the
guit in the lower Court and in this Court of Appesal, and that interest
shall run on the amouns so found to be due at 6 per cent. per annum
from those dates up to realization.

Appeal allowed.
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Before Mr. Justice Brett and Mr. Justice Mitra,

JAGADINDRA NATH R0OY v. CHANDRA NATH PODDAR.*
[5th August, 1903].
Principal and surety—Contract of guarantee—Surety bond—Consideration— Forbear-
ance of clasm—Continuing guarantee—Contract Act (IX of 1872), 5. 129.

The forbearance of a olaim against a third person is a sufficient considera-
tion for a aurety bord, although there may be no express contract by the
obligee to forbear.

Callisher v. Bischoffsheim (2) and Crearsiv. Hunter (8), followed.
Liloyd's v. Harper (4) Dalfour v. Crace (5), Burges v. Eve (6), and Rajf
Narasn Mookerjee v. Ful Kumari Debi (7), referred *o.

APPEAL by the plaintiff, Maharaja Jagadindra Nath Roy.

One Shasti Charan Chakravarti, the defendant No. 1, obtained
from the plaintiff an ijara lease of some forest lands for {our years, from
1301 o 1304 B. S. One Madan Mohan Poddar stood surety for the
defendant No. 1, and executed & surety bond dated the 20th Bhadra
1301 B. 8., corresponding to the 4th September 1894. On the death of
Madan Mohan, the defandant No. 2, Chandra Nath Poddar, executed a
surety bond in favour of the plaintiff on the 17th Kartic 1303 B. S,
corresponding to the 1st November 1896, standing surety for the defen-
dant No. 1 to the extent of Rs. 5,000. The bond recited ; * One Madan
Moban Poddar, of Madhpur, now dead, had stood surety for him
{Shagti Charan Chakravarti) for paymen$ of the said amount of
money. The said Poddar having died, and the said Shasti Charan
Chakravarti having been oslled upon to furnish {resh security to

* Appeal from Original Dacree, No. 108 of 1902, against the deoree of Har
Prosad Das, Subordinate Judge of Mymensiogh, dated Jan. 2, 1902.

(1) (1875) L. B 10 Ch. 389. (5) (1902) 1 Ch. 783.
(2) (1870) L. R. 5 Q. B 440. (6) (1872) L. R. 13 Eq. 450.
(3) (1887) L. R. 19 Q. B. 841. (1) (1901) 1. L R. 29 Cal. 68.

{4) (1880) L. R. 16 Ch. D. 290.
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[248] your estato on account of the said ijara settlement, I have at his 1903
request come forward to become his surety for payment of the said Aua. 5.
ijara money, and do, of my own will and accord, execute this security -_—
bond and accept all the terms eontained in the registered kabulyat execu- u%’ir“,;‘rf?g
ted by the said ijardar, Shasti Charan Chakravarti, and declare as fol- —_—
lows : that is to say that if the said Shasti Charan Chakravarti goes 31 C. 232.
away and absconds without furnishing the papers and paying the rents

aceording to the instalments during the continuance of the term, or if

he fails, for any other reason, to farnish the paper or pay the money,

I shall stand responsible and be bound to indemnify you for any loss up

to the sum of Rs. 5,000 a8 mentioned in thig security bond.”

The present suit was instituted for the recovery of Rs. 10,000 being
arrears of rent with interest dus in respeet of the ijara lease. The defen-
dant No. 1 did not contest the suit. The defendant No. 2 pleaded that the
heirs of Madan Mohan Poddar were necessary parties to the suit, and
that the surety bond exeouted by him was inoperative for want of con-
sideration, &e.

The Subordinate Judge held that the death of Madan Mohan eould
not operate as & revocation of his guarantee, which was not a conticuing
one, specially ag there was a stipulation in Madan Mohan’s bond that
his heirs and representatives, as well as the property hypothecated and
his other assets would be liable to the plaintiff for the breach of any
covenant of the lease. He further held that there was no consideration
for the fresh guarantee given by the defendant No. 2, and accordingly
dismissed the smit against that defendant and decreed it ex-parte against
the defendant No. 1.

Dr. Rash Behary Ghose, Babu Dwarka Nath Chakravarti and Babu
Rama Kania Bhuttacharjee for the appellant.

Dr. Ashutosh Mookerjee and Babu Gobinda Chandra Dey Roy for the
respondent.

BRETT AND M1TRA, JJ. JThe suit, out of which this appesl arises,
was brought to recover the sum of Rs. 10,000 with costs and
interest from Shasti,Charan Chakravarti (defendant No. 1) as
[224] ijaradar, and from Chbandra Nath Tai Poddar (defendant No. 2),
a8 his surety, on account of arrears of rent due on a temporary ijara
settlement of the sankar and bankar (grass and forest produce), &e., of
certain ghats included in Gar Jayenshaby, &c., perganah Jayenshahy,
and perganah Pukharis, in the district of Mymensingh, The ijara lease
bears date the 16th Bhadra 1301, and is for a term of four years, 1301
to 1304 B. S., at a yearly rental'of Rs. 14,597. The suit was brought
for the balance of rents cutstanding after termination of the leage with
interest. On the 20th Bhadra 1301, Madan Mohan Tai Poddar executed
a bond in the sum of Rs. 5,000 as surety on behalf of the ijaradar for
the due fulfilment of the eovenpant? in the lease. Madan Mohan died
in 1303, leaving as heirs his daughters. After his death the husband
of one of the daughters went to the plaintiff and asked to be discharged
from the surety bond, and that the plaintifi would take some other
gurety. Thereupon, the plaintiff called on the defendant No. 1, the
ijaradar, to furnigsh a fresh surety, and at the request of defendant No. 1
the defendant No. 2, Chandra Nath Tai Poddar, executed in favour of
the plaintiff on the 176th Kartic 1303 a surety bond in the sum of
Re. 5,000 for the due fulflment by defendant No. 1 of the covenants in
the lease.
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The suit wase brought by the plaintiff against defendants Nos. 1 and
2 on the ijara lease of the 16th Bhadra 1301, and on the surety bond of
the 17th Kartic 1303, DBoth of these are registered documenss.

The suit was not contested by defendant No. 1. Defendant No 2,
however, disputed his liability and pleaded that the surety bond executed
by him was inoperative for want of consideration and apparently thab if
any one was liable as surety on behalf of defendant No. 1, it was the
heirs of Madan Mohan Tai Poddar under the surety bond first executed
on the 20th Bhadra 1301.

The Subordinate Judge deecreed the suit against defendant No. 1,
but accepted the plea of defendant No. 2 and dismissed the claim
against him. He held that the guarantee under the surety bond
exeouted by Madan Mohan Tal Poddar was not a continuing guarantee,
and following the authority of the case ‘of Lloyd’s v. Harper (1),
decided by the Court of Chancery in England, he held [445] that
the guarantes ecould not be put an end to by his death. He {further
held that the death of Madan Mohan did not operate as a revooa-
tion of the guarantee, beoause in the bond there was an express stipula-
tion that the heirs and representatives of Madan Mohan, the property
hypothecated, and his other assete would he liable to the plaintiff for the
breach of any sovenant in the lease. Then having decided this point in
favour of defendaunt No. 2, he further held that the guarantee given by
defendant No. 2 was & fresh guarantee, that defendant No. 1 did not in
any way benefit thereby, and that the guarantee was void as being given
without consideration. He therefore held that defendant No. 2 was not
liable to the plaintiff under the bond of the 17th Kartic 1303. The
plaintiff has appealed against the judgment and decree of the Subordinate
Judge so far as it dismissed his claim against defendant No. 2.

The appeal hag been valued at Re. 10,000, but it has been poinfed
out on behalf of defendant No. 2 that, as the bond of the ITth Kartic
1303 was for Rs. 5,000 only, the plaintiff (appellant) cannot succeed in
his claim against defendant No. 2 beyond $hat amount. This is admitted
on behalf of the appellant, and so far as Rs. 5,000 is concerned, the
appeal must fail. ¢

As regards the remaining Rs. 5,000, it is argued on behall of the
appellant that the appeal should succeed. Itis contended that the
finding of the Subordinate Judge, that the guarantee of Madan Mohan
was not & continuing guasrantee, cannot be supported under the law in
foree in India, and that his finding that there was no consideration for
the bond executed by defendant No. 2 on the 17th Kartic 1303 is wrong,
and contrary to the evidence and circumstances of the case.

On the first point the following argument has been pressed. In
determining whether the guarantee given by Madan Moban Tai Poddar
was a continuing guarantee or not, the Subordinate Judge has relied on
the law in England and pot on the law a8 laid down in seetion 129 of the
Contract Act and its iliastrations. The law as laid down by Lush, L. J.,
in the csse of Lioyd’s v. Harper (1), which the Subordinate Judge bas
guoted in his judgment, was followed in 1902 in the case of Balfour v.
[236] Crace (2). The latter was the case of & surety who had given a
bond for the integrity of a person in consideration of that person being
appointed to an office by the obliges of the bond, and it was held that
the liability of the surety will not, unless expressly so stipulated in the

(1) (1880) L. B. 16 Ch. D. 290. | (2) (1902) 1 Ch, 738.
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bond, be determined by his death. JIn fact under the English law such 1903
a guarantee was held not to be a continuing guarantee. Illustration (a) AUG- 5.
of section 129 gives the following as an example of a continuing APPl;a;ATE
guarantee :—'' A, in consideration that B will employ C in collecting the = grviy,
rent of B's zemindari, promises to B to be regponsible, to the amount of —
Rs. 5,000, for the due collection and payment by C of those rents,” 31i0. 242
This, it is contended, is directly contrary to the rule of English law in
the two omses quoted above, and indicates that in this country the
Legislature intended to lay down the law differently from the law in
England on the subject.

1t in further suggested that in this case the guarantee was not for
the payment of the full rental due on the lease, but for the regular
payment of the instalments ; that the lease provided that on default of
payment by the lesses of any of the kists or instalments, the lessor
might take the mahals into his khas collection and settle them with
other parties ; and that therefore the guarantee extended to s series of
transactions, and go fell within the definition of & continuing guarantee
given in section 129 of the Contract Act.

In opposition it i8 urged that as in illustration (a) to section 129 of
the Contract Aot no period for C's employment is specified, it is
distingaishable from the cases in the Chancery Courts in England fo
which we bave referred. In the ease of Balfour v. Crace (1), however,
no period is stated, and on that ground it does not seem possible to
distinguish the esse in the illustration. It has further been contended
that under the terms of the bhond of the 20th Bhadra 1301, it is clear
that the surety intended to bind his heirs and representatives as well as
himself, and that it was acknowledged that his liability under the
guarantee was to extend for the full period of the lease, viz., four years.
As he could not determine his guaranbtee by notice, it could not be
revoked by his death. Moreover, it is suggested that his heirs [247]
did not deny liability, but only asked to be allowed to withdraw,
and the case of Raj Narain Mo8kerjee v. Full Kumari Debi () is relied
on to show that some sound reason and not caprice only would be
necesssry to enable theth to obtain a discharge. That case followed the
prineiple 1aid down in Burgess v. Eve (3). As in this inatance there was
no sound reason for the heirs of Madan Mohan to withdraw from their
liability, under the first bond, the second bond was for the benefit of the
lessor, and not for the advantage of the lessee under the ijara lease.

‘We are not :prepared to say that the decision of the Subordinate
Jadge on this point is beyond gquestion, but for the purposes of this cage
we think it unnecessary to determine whether the guarantee given by
Madan Mohan Tai Poddar was a continuing guarantes or not, as in our
opinion on other grounds the judgment of the Subordinate Judge cannof
be supported.

It i8 perfectly clear on the faots of the ease, as stated, that on the
death of Madan Mohan his heirs entertained the belief that it was
optional with them to continue or not the guarantee given by him. That
view too seems to have been accepted by the lessor, the plaintiff. In
the loase it ia recited that the bid offered by the defendant No. 1 had
been accepted, and the lease granted on the condition that security for
the sum of Rs. 5,000 was given by Madhan Mohan Tai Poddar for the
due fulfilment by the lessee of its terms, and under that condition it was

(1) (1902) 1 Ch. 733. {3) (1872) L. R., 18 By., 450,
(2) (1301) I. L.. R., 39 Oal. 68.
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obligatory on the lessee to furnish & fresh security when that given by
Madan Mohan wag held by the parties to have determined. Failure on
the part of the lessee to comply with that condition would gseem to have
been regarded as a ground for determining the lease. Whether or not
the legsor and lessee were corract in the view which they seem to have
taken of their legal rights and duties under the lease, the recitals in the
bond given by defendant o, 2 leave no doubt that he executed the bond
of the 17th Kartic 1303, in which he stood security in the sum of
Rs. 5,000 for the lessee, ab the solicitation of the lessee, who had been
called on by the lessor to furnish fresh security after Madan Mohan's
death. The object of the lesseein obtaining & fresh surety was clearly
either to save his lease from [248] being rescinded or indues the
lessor to forbear from entering into litigation to compel him to furnish
fresh security. Inthe case of Callisher v. Bischoffsheim (1), Cockburn, C. J,
remarked :—"' The authorities clearly establish that if an agreement
is made to compromige a disputed claim, forbearance to gue in respect
of that claim iz a good oconsideration; and whether proceedings to
enforce the digputed claim have or have not been instituted makes no
difference.” In the judgment of Blackburn, J. in the same case the follow-
ing pssage occurs -— ' If we are to infer that the plaintiff believed that
some money was due to him, his claim was honest and the eompromise
of that would be binding, and would form a good consideration,
although the plaintiff, if he had prosecuted his original’elaim, would
have been defeated.” In Crears v. Hunter (2) Liord Esher, M. R., laid
down the law as follows:—''I take it to be undoubted law that the
meore fact of forbearance would not be a consideration for a person’s
becoming surety for & debt. It is quite clear on the other hand that a
binding promise to forbear would be a good coneideration for a guaran-
tee.” It wag held in that case that the plaintiff having forborne from
suing defendant’s father at the defendant’s request, there was a good
consideration for the defendant’s liability on the note, although there was
no contract by the plaintiff to forbear from suing. It has been argued
for the respondent that there i8 no proof in this case thabt any litigation
was avoided, or that there was any compromise. The surety-deed,
however, itgelf shows that the demand for fresh security was made by
the lessor, and it is clear that defendant No. 2 was asked to besome, and
became, surety for defendant No. 1 in order to save him from the results
of a failure to comply with the demand of the lessor, which would have
been either forfeiture of his lease, or the institution of legal proceedings.
This resulted in an advantage to 6he lessee, and we therefore hold,
disagreeing with the Subordinate Judge, that there was sufficient con-
sideration for the bond executed on the 17th Kartic 1303 by the defen-
dant No. 4.

Further, it iz clear that defendant No. 2 executed the bond in
question with the intention of binding himselt to pay Ra. 5,000 in the
event of default on the part of the lessee to fulfil the terms [249] of the
lease, and that he did so with full knowledge of all the circumstances.
There is no suggestion of any pressure or deceit in the matter. Such
being the case and the bond having been executed for consideration, we
hold that defendant No. 2 is liable to the plaintiff to the extent of
Rs. 5,000, the amount stiatied in the bond, and that the plaintiff i entitled
to & decree against him for that amount. To this extent, therefore, we

(1) (1870) L. R. 5 Q. B. 449. (2) (1887) L. R. 19 Q. B. 841.
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i1} BHAGWAN DAS v. OREET 84 Cal. 280
decree the appeal, and, in modification of the judgment and decree of the 1903
lower Court, direct that plaintiff’s ¢laim to the extent of Rs. 5,000 Awua.5.
against respondent No. 2 be decresd. -
Appellant will recover his costs im this appeal on the value only to AP%?,IV‘{‘I‘}:I‘E
which it has been decreed. Respondent will pay his own costs.
Appeal allowed.  310.°242.

31 C. 243.
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Bsfore Mr. Justice Banerjee and Mr. Justice Pargiter.

BHAGWAN DAS v, CREET.*
[25th May, 1903.]
Chequs—Bill of Exchange— Payment on a forged cheque—Principal and Agent—
Negligence—Banker, liability of.

Whan a banker makes a payment on a forged cheque, he cannot make the
customer liable except on the ground of negligence imputable to the
customer.

Young v. Grote (1), distinguished.
Scholfield v. Earl Londesborough (2) referred to.

SECOND APPEAL by the plaintiffs, Bhagwan Das Marwari and others.

The plaintiffs’ father, Liopechand Marwari, instituted a suit in the
Court of the Muneif of Ranigunge for the reecovery of Rs. 522-4 due on a
hundi or bill of exchange. It was allaged [280} that Lopechand had
formerly s hundi business with the defendant No. 1, S.P. Creet, through
the defendant No. 2, Ramsukh Roy, who was in the employ of the
defendant No. 1; that Liopechard having obfained through the defendant
No. 2,8 hundi on the Simla Alliance Bank, Limited, dated the 11th
March 1897, for Rs. 500, bearing signuture of the defendant No. 1, and
believing in good faith that the money wan wanted by the defendant No. 1,
he paid to the defendant No. 2, as an officer of the defendant No. 1,
the sum of BRs. 600, mentionadein the said hundi payable at sight ; that
upon Lopeehand having presented the seaid hund: to the Simla Alliance
Bank, Limited, on the 13th March 1897, it was dishonored ; and that the
defendants declined o pay him the money. It was accordingly prayed
that the defendants might be declared jointly and severally liable for the
money with interesat, and that the plaintiff might be given a decree either
against both the defendants or against one of them, whoever might be
held to be liable in the opinion of the Court.

The suit was instituted on the 9th Decombaer 1837. But it appears
that the defendant No. 2 was tried in the Burdwan Sessions Court for
presenting to Liopechand a cheque with the forged signature of the
defendant No. 1 and getting payment on it, and convicted and sentenced
to five years’' rigorous imprisonment on the 24th June, 1897.

Lopechand having died during the pendency of the suit, his sons,
the present plaintiffs, were substituted in his place.

The defendant No. 1 denied that he ever had any hund: transaction
with the original plaintiff and that he ever received any money on
account of the alleged hunds either from the said plaintiff or any other

* Appeal from Appellate Decree, No. 1681 of 1900, against the decree of B. C.
Mitter, Distriot Judge of Burdwan, dated May 23, 1900, reversing the deoree of
Shoshi Bhushan Chatterjae, Munsif of Ranigange, dated April 97, 1899.

(1) (1827) 4 Bing. 253. {2) (1896) A, C.514.
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