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[221] APPELilATE CIVIL.
Be/ore Mr. Justioe Rampi"i and Mr. Justice Mitra.

KALI KRISHNA SARKAR V. RAGHUNATH DEB.*
[3rd September, 1903].

Hindu Law-Mitakshara Family-Succes9ion-Impartible estate-Sur'lJivorship
Ci'lJil Proaedure Code (Act XIV of 1882), 8. 234-Ezeeution of decree-Representa
tive of deceased person-Assets.

The rUle of suooession to an impartible estate is that of the generllol Hindu
law whioh governB the suceesaion to a pl1rtibJe estate with sueh qualifiollotions
only as flow from the impartible cbaracter of the property.

Katama. Natchier v. Raja of Shivffg'lnga (11 and Jogendra Bhupati Hurro
chundra Mahapa.tra v. Nityana'lld Ma'll Singh (ll), followed.

Sarta; KUl1ri v Deora] Kuari (3) and Venkata Burl/a Mahipati Ramkrishna
v. Gourt of Wards (4), distinguished.

The interest which a deceased member of a Mitaksharllo f",mily bad in an
impllortible Raj as proprietor, is not ...ssets in the hOltlils of his suooessor ; and
prooeedinl(s under s 2'34 of the Code of Civil Procedure cannot be taken
against the latter as representative of the deoe....ed.

Juga, Lal Ch!ludhuri v. Audh Behari Prasad Singh (5), followed.

Ram Da» Marwari v. Tekit Braja Behart Singh (6), followed.
[Ref. 32 Cal. 15q=9 C. W. N. 3M; 3t Cal. 612 F. B.=5 C L J. 491=11 C. W. N.

593=\1 'M L. T. !'!07; 32 1\hd. 429=19 M. L. J. 401=2 1.0 18 ; 6 A L. J. 758;
38 Cllot 182 29'M L J. 79=12 M. L T. 245=1912 (t) 1\{, W. N. 790=111 I. C.
412; Expl. 5 C. L. J. 80=11 C. W. N. 163; Dist 33 Cal. 676=50 L J. isi ;
DiSI. SO J\;Iad. 454; Not. foil. 1 N. L. B. 173; Foil. 8 A. L. J. 1251; 12 I. O. 915;
Appr. 54 All. '79]

ApPEAr" by the decree-holder, Kali Krishna Sarkar. the opposite
party.

Raja Dibya Singh Deb wa.s the proprietor of the impartible Raj of
Psbia in Orissa. 'I'ha decree-holder held I), mortgage decree against him,
In execution of which the mortgaged property wall sold. The deoree
bolder then applied for a decre~ for the balance of the mortgage debt
under s, 90 of the Tra.nsfer of Property Act, and obtained the decree on
the 30th March, 1899. Dibya Singh died on the 10th November 1899,
and his brother, Raja Ragh'lnatb Deb, succeeded to the Raj. The decree
holder did not execute the personal decree all long as Dibya Singh waB
alive. [225] The present application for execution was made on tbe 14th
May 1902, against Raja Bsgbunath Deb, the present judgment-debtor
objector, who was described as " brother-successor of the late Raja Dibya
Singh Deb. who hall been substituted in the place of the deceased defen
dant." The judgment-debtor objected that he having according to the prin
ciple of survivorship, obtained the ancestral properties, he was absolute
proprietor of the same in his own ri~ht ; thf\t tbe rights and interests of
the late Ra.ja bad become exbiuguished by his death; snd that accordingly
the said properties could not be attq,ched anll Bold for the satisfaction of
the debt due under a decree obtainerl ll.gq,inst the deceased Rq,ja.

--------- -~._---------_._._--,--

• Appet\l from Order No. 55 of 1303, '1o~"itlgt the order of Abdul' Bari, Suboed i.
nate Judge of Cuttack. dated Nov. 14, 1902.

(1) (1863) 9 'Moo. I. A. 539; 2 W. R. 15 I. A 61.
(P.O.) 31. (4) (1899) I. L. R. 22 'M~d. 585;L. R.

(2) (1890) 1. L R. 18.Oal. 151; L R. 26 1. A 85.
17 I. A. 128. (5) (1900) 6 C W. N. 225.

(8) (1888) 1. L R. 10 All. 272 ; L. R. (6) (1902) 6 O. W. N. 9'79.
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1903 The Subordinate Judge held thllo\ the Patia Raj in the hands of the
Sn. s. present owner could not be called l\rB~ets of the deceased Ra.ia, and that
- consequently the decree could not be sxeeuted aga.inst the Raj properties

'\O~~ATE in the hands of the present Raja. The application for execution was
. accordingly rajacted.

31 C. 22~, Mr. R. Mittra, Babu Karuna Sindhu Mukerjee and Ba.·bu Samatul
Chandra Dutt for the appell\lont.

Dr. Rash Beharll GhOS6, Babu Gopal Chandra Sarka« and Babu
Manomohan Dutt for the respondent.

RAMPINI AND MITRA, JJ. Killa Patia is an impartible estate in
Orissa. The Rai family 1S governed by the Mit80kshllora law. Raja. Dibya
Singh was lately the proprietor. He mortgaged a part of the estate
to the present appellant. The appellant got a decree on the mortgage
on the 29th August 1895, caused a sale of the mortgaged property, and
succeeded in realizing a portion of the debt. For the balance he applied
under section 90 of the Transfer of Property Act and obtained a
personal decree against the mortgagor, Raja Dibya Singh. Raja Dibva
Singh died, and the Raj came to be in the poasesaion of his brother, Sri
Raja Raghunath, the present respondent. Raja. Dibya Singh left him
surviving a widow and a daughter; but as the family was governed by
the Mitakshara law, they were superseded by the surviving brother, \loS
the property was ancestral.

Tbe application for execution out of which the present appeal has
arisen was presented on the 14th May 1902, and by it [226] the decree
holder sought to levy execution by sale of the Raj properties now in the
posseasion of Raja Raghunath. The latter oontested the right of the
decree-holder on the ground that he was not the legal representative of
the deceased debtor, and that he came into possession of the estate and
effects which had been in possession of the deceased by right of survivor
ship according to MitakBharllo law.

The Subordinate Judge accepted these oontentions and dismissed the
application for execution, and hence this appeal by the decree-holder.

It; is contended that though Raja Raghunath bas come into posses
sion of the Raj 80S 80 surviving brother, still he it a legal representative of
the deceased 80S tbe Rg,j is impartible. The learned counsel for the appel
lant has relied upon Sartaj Kuari v. Deorai Kuari (1) and Venkata.
Sur'll(/, Mahipati Ramkrishna Raa v: Court of Wards (2) in support of bis
contention. But both these cases referred to the power of a next taker
of an impartible Raj to question the validity of alienations made by his
predecessor. They do not directly touch the question of the mode of
descent and the incidents thereof to such estates.

In Katama Natohier v. Raja of Shivagunga (3), generally known as
the Shivagunga cas~, the Judicial Committee of the Privy Council applied
the principle of survivorship in the descent of the impartible estll.te then
in dispute, as the Raj family was governed by the Mitakshara law. Lord
Justice Turner observed :-" The zamindsri is admitted to be in the
nature of a principality-impartible and capable of enjoyment by only
one member of the family at a time. But the rule of succession to it is
thfl,t of the general Hindu law prevalent in thll.t part of India with such
qualificaticns only as flow from the impartible oharacter of the subject.

(1) (1888) I. L. R. 10 All. 1172 ; L. R. 26 I. A. 8S.
15 I. A.51. (3) (1869) 9M:oo. I. A. 5'39; 2 W. R.

(2) (1899) I. L. R. 1111 Mad. 888; L. It. (P.O.) 91.
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Hence if the zemindar, a~ the time of his death, and his nephews were 1903
members of an undivided Hindu flloJiily, one of the nephews was entitled SEP.~.
to succeed to it." The eldest surviving co-esrcener was accordingly A --
held entitled to succeed to the Raj by the law of survivorship. The P~::.:;,t:E
same rule of Hindu law WIloS applied in the [227] suocession to -r
Killa Sukinda, an estate similarly situated as Killa Patillo, in the 81 C. 224.
case of Jogendro Bhupati Hurrochundra Mahapatra v. Nit1lanuna
Man Singh (1). Sir Riohard Oouch, in delivering the judgment of
the Judieial Committee, said:-" According to the decision in the
Shivagunga case, the fact of the Raj being impartible does not affect
the rule of succession. In eonsidsrlug who is to succeed on the death ot
the Raja, the rule which governs the succession to .. partible estate is to
be looked to."

It is conceded that the respondent has succeeded to the Patillo Raj by
virtue of the law of survivorship. We do not therefore see why the
inoidents of survivorship as to partible estates should not apply to an
impartible estate. The Raj nowin the posselision of the respondent is
no longer ILSllets of the deceased, neither is he the legal representative of
the deceased,

In Juga Lal Ohaudhuri v. Audk Behari Prasad Singh (2), it was
held that the interest which a deesased member of a Mitakshare family
had in the family property is not assets in the bands of the surviving
members, and proceedings under section 234, Civil Procedure Code,
cannot be taken againsb them. If. as ~a,s been held by the Judieial
Committee, the rule of succession as to partible and impartible estates
be the same, we see no reason why in a case of an impartible estate the
sucoessor should be held to hold the 8state as assets of the deceased.

In Ram Das Marwari v. Tekait Braja Bebari Singh (3) a different
view was taken, but it does not a.Pl'ear that the attention of the Court
wall drawn to the principle of survivorship enunciated in the Shivagunga
(4) and the Killa Sukinda (1) cases. Having regard 110 these decisions of
the Judicial Committee, we dil not think it necessary to refer the matter
to a Full Bench.

We are, therefore.. of opinion that the decision of the Subordinate
Judge is right, and we aocordingly dismiss this appeal with costs,

Appeal dismiss4d.
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[228] APPELLA'rE CIVIL.
Before Mr. Justice Brett ••d MT. Justice Paraiter,

KRISHNA PRaSAD Roy v. ElFIN BEHARI Roy.*
[2nd September, 1903.]

LimitatiM-Limitation Act (XV of 1871). Sch, Ll, Art. ll-Claim to attached pro
perty-Suit to establish right to attached pll(Jperty-Cfl,llil Procedure Code (Act XIV
of 1882), 88. 278, 281, 283.

* Appeal from Order No. 300 of 1\1t'EI, against the order of 'rara Charan Sell'
Subordinate Judge of 'I'ipperah, dated :Polay 31, 1902, reversing the order of Debendra
Prasad. Bagcbi, Munsif of Beebmanbar ia, dated July 31, 1901.

(1) (1890) 1. L. R. 18 ClItl. 151; (s) (1902) 6 C. W. N. 879.
L. R. 17 I. A. 1~8. (4) (1863) 9 Moo. I. A. bS9 ;

(~) (1900) 6 '0. W. N.1I~3. 2 W. R. (P.O.) 31.:


