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1903 elsewhere by the Code; its object is to make applicable to proceedings
AUG. 24. other than suits and appeals the moue of trial and procedure incidental

A - and ancillary thereto. The explanation added to the section says that
~:~~~TE that section does not apply to applications for the execution of decrees.

An appeal is a substantial right and not a mere matter of procedure,
No appeal lies against an order rejecting an application purporting to
have been made under s, 103 for reviving an application made under
s. 311 of Code which had been dismissed for non-appearance : Ningappa
v. Gangawa (1), Raja v. Srinivasa (2) and Hurreenath Koondoo v.
Modhoo Soodun Saha (3).

[209] Babu Joy Gopal GhOSB for the appellants. By s. 647 the pro
cedure of the Code has been made applicable to all proceedings other
than suits and appeals; hence a, 102 and s, 103 are applicable to appli
cations made under s, 311 of the Code. By operations of s. 588 coupled
with s. 647 an appeal lies from an order rejecting the application for revi
ving an application made under s, 311 which had been dismissed for
default.

GROSE AND PRATT, JJ. We think that the preliminary objection
raised on behalf of the respondent in this esse must prevail, namely. that
no appeal lies against the order of the Court below, rejecting the appli
cation of the judgment-debtor purporting to be one under s. 103. Code of
Civil Procedure. for the purpose of reviving an applieation made under
seotion 311 of the Code which had been dismissed for non-appearance of
the judgment-debtor. The Code does not provide an appeal against such
an order. 'I'he question of the right of appeal in such a case seems to
have boen considered in the cases of Ningappa v . Ganqasoa (1) and Raja
v . Srinivasa (2). In the firet mentioned case. the principle underlying a
decision of this Court in the case of Hurreenath. Koondoo v. Modhoo
Soodun Saha (3) seems to have been approved of ; and, following the
views expressed in these cases, we hold that no appeal lies in this ease.
The lloppeal is accordingly dismissed. We make no order 80S to coste.

This order will not affect the compromise which seems to have been
entered into between two of the appellants and the respondents.

The said compromise will be recorded.
Appeal dismissed.
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[210] APPELLATE CIVIL.
Be/ore Mr. Justice Ghose and Mr. Justice Pratt.

NAGESHWAR PROSAD SINGR v. RUDRA PROKASH SINGH. >I'

[27th August. 1903].
Lunatic-Lunacy Act (XXXV of 1858). s, 23-Adjudication of lunacy upon evidence

-Admission by the alleged lunatic.
It is necessaey for the Court to adjudge. upon ev idence, a person to be a

lunatic within the meaning of B. 23 of the Lunacy Aot (XXXV of 1858).
before pasaing an order IIoS to the management of his property sud for the
guardianship of his person; it cannot prooeed upon an admission made by
the person who is alleged to be a Iunahio.

ApPEAL by Nageshwar Prosad, the opposite pa.rty .
• Appeal from Order, No. 508 of 1901, agaoinst the order of H. Holmwood, Dist

riot Judge of Gaoya. dated Oot. 11, 1901.
(1) (1885) 1. L. R. 10 Bom. 483. (3) (1873) 19 W. R. 122.
(2) (1888) l. L. R, 11 1iad. 319.
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II.] NAGESHWAB PBOSAD BIN,GH v. BUDBA PROKASH SINGH 31 Cal. 2H

On the 1st of February 190)., the respondent, Budra. Prokash iBOS
Singh. filed a petition in the Oourt of the District Judge of Gaya alleging AUG. 27.
tha.t the appellant. Nageshwar Prosad Singh, was a lunatic and 80 person
of unsound mind. incapable of managing his own affairs, and that he ApPELLATE

had a minor son Debi Prossd aged about 7 years, and that the estate of OIVII>.
the said alleged lunatic was under the management of one Lal Behary 3t C. 210.
Singh who was mismanaging the affairs of the estate, and praying for
an inquiry under the Lunacy Act. XXXV of 1858. and appointment of
lit proper and fit person ae manager of the estate of the said alleged
lunatic and his minor son.

On the 2mh of April 1901 the appellant filed 110 petition in which he
stated that he had placed himself under the medical observation of the
Civil Surgeon and the Assistant Surgeon of Gaya. who by their
certificates, which were annexed to the petition, had certified that he
(the appellant) was aeither a lunatic nor an idiot, but a man of weak
mind, and was not capable of managing the details of business connected
with his estate, and that therefore Act XXXV of 1858 had no application
to his case ; [211] he denied that his manager Lal Behary Singh was mis
managing the affairs of the estate, and prayed that he might not he
declared a lunatic, and that the petition of the respondent Budra Prokash
might be rejected.

On the 27th of August 1901, the appellant filed another petition in
which he stated that though he was neither a lunatic nor an idiot and
the provisions of Act XXXV of 1858 did not apply to his case, he admit
ted that the medical certificates were correct, and desired that the Court
should act upon them without examining the witnesses and. in order to
avoid litigation, prayed that the said Lal Behary Singh should he dis
missed and one Karamdeo Narain Singh appointed manager in his place.

On the same date. i,e., 27th of August 1901, the District Judge made
the following order ;-

" The objeotor admits the medioal oertifioates. and says he is willing tbat tbe
Oourt should aot upon tbem. He fi\IJs a petition to that effeot, and offers to dismiss
Lal Behary Singh. The parties should get a. manager they can botb agree on. Babu
Karamdeo Narain Singh, mother', brother's son of tbe alleged Iuuatio, a wealtby
zemindar, is suggested by tlre objectee. Let the parties have a week to agree on a
manager. The petition I see is defeotive in one point. It does not admit the
disability to manage bis own affairs found by tbe Doctors. It also makes allegations
against tbe petitioner on the ground tbat be is seeking to manage the estate himself
whioh is not the case.

The petition will be returned for amendment by inserting the admission tbat
the medical oertifioa.tes are corract and the Court can act on them without examin
ing the witnesses."

On the Brd of September 1901, the respondent filed another petition
in whioh he objected to the appointment of the said Karamdeo Narain
Singh as manager by making various allegations aga.inst him, and prayed
that one of the threo gentlemen nominated by him should be appointed.

On the 28th of September 1901, the District Judge made the follow
ing order;-

II The only question is, wbo is tbe most suitable person to be appointed manager
and guardian.

I must have an affidavit from all the pa.rties showing a complete list of all the
blood relations, male adults, now living of the minor and the lunatic. I must
inspeot all their ev idence of income and landed property and a.pply some kind of
educational test to each. The only possible gnardian of the person I could accept,
as the reoord now stands, is Rudra Prokash Singhbimsolf, and in that case, tbe
esta.te would have to be managed by an altogether independent manager."
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Oass remanded.
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AUG. 27.
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[212] On the 5th of October 19P1 the, appellant filed another peti
tion in whioh he stated that he eould not be governed by Aot XXXV of
1858, inasmuch as he was not found to be a lunatie, that he wa.s free to
appoint any competent person as manager of his estate, that Rudrs
Prakash or any other person could not object to the appointmant of a
oompetent manager by him, and he prayed that the application of Rudra.
Prokaah should be dismissed. Thereupon the Disliriot Judge, on the
11th of October 1901, made the following order :-

.. It is too late now for the a.pplioant to say he is fit to ma.na.ge the affillirs of
the minor son. It has been finally ruled that he is not, on his own petitioJ:l of
admission. Different pleaders appear with different objections in the two
analogous Olses on every date of hsaeing, and it is impossible to get them to agree
to anything.

The nea.rest relatives on tho lists filed will be requested in their order of
propinquity to hke oharge of the property. It will be first offered to Ajodhya Prosa.d
Singh who is the nearest rela.tive admitted by both sides and has never yet been
objeoted to."

On the 14th of January 1902, the respondent, Rudra. Prokash made
another application for an order appoiuting him guardian of the person
of the appellant and his minor son in pursuance of the said order of 28th
September 1901 : whereupon the District Judge, on the 18lih of January
1902, made the following order :-

.. The propositus bas never been deol:loled ill Iunsbio, but only inoompetent to
mllonlloge his own affairs and those of the minors. No guardian is uecessary for his
person. The minors should live with their mothee if they have one, but no perma
nent IIorrangement can be mads for th~ir guaediaasbip till ao gllllordb.u of their pro
perty is appoln ted."

Dr. Ashutosh M(wkerjee, Babu Biraj Mohan Mazumdar and Bsbu
Sarat Ohandra Basaok for the appellant.

Dr. Rash Behary Ghose, Babu Umakali Mukerjee and Bsbu Makhan
Lall for the respondent.

GROSE A.ND PRA.TT, JJ. The short point whioh arises in this appeal
is whether the District Judge was justified in passing various orders which
culminated in the final order of the 11th Oetober 1901 and whioh is in
these terms :-" The nearest relatives on the lists filed will be requested
in their order of propinquity [213] to take eharge of the property. Ili
will be first offered to AjodhYa Prosad Singh, who is the nearest relative
admitted by both sides who has never yet been objected to." IIi appears
clearly from the proceedings on the reoord and also from what has been
stated by the Judge himself on she 18th January 1902, that Nageshwar
Prasad Singh has never yet been adjudged a lunatic under section 7 of
Aot XXXV of 1858. It is necessary for the Oourt to adjudge a person
to be llo lunasic within the meaning of section 23 of that Aot, before an
order can be passed as to the management of his property and for the
guardianship of his person. In the present case, such an adjudication
h:los not been come to. We must, therefore, set aside the order of the
lower Oourt and send back the case to the District Judge for disposal
according to la.w. It is clear lihat the learned Judge cannot proceed
upon an admission made by a person who is supposed to be a lunatic,
though he would be justified in examining him personally. He must come
to a decision upon evidence. Under the circumstances of the ease, we
direct thali Ajodhya Prasad Singh do receive his costs from the appellant.
We assess the hearing fee at one gold mohur, We make no order as
regards the costs of the other parties.
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