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pay the same, then the amount shall be realized from my moveable and
immoveable properties and from my person."

The Distriot Judge directed the Subordinate Judge before whom the
execution proceedings were pending to call upon the surety to produce
the judgment-debtor. The surety took no objection to this action on
the part of the Subordinate Judge but, before the Sudordinate Judge,
asked for time and he got it. Eventually the judgment-debtor was not
produced, and on the 27th of March 1900 the Distriot Judge assigned
the bond to the present plaintiffs who are now suing upon it. The Oourt
below has decreed the suit.

Two objections are taken by the appellant: first, he says
that there was no breach of the condition of the bond inasmuch
as there was no demand made by the Dlatrics Judge of Daeca to
[166] produce the judgment-debtor. There is no subetanee in this
objection. Having regard to the nature of the bond and the cireums­
tances under whioh the bond was given, the contention that the defen­
dant is not liable to be sued because the District Judge himself did noll
personally demand the production of the insolvent cannot, I think, be
sustained. He authorised the Subordinate Judge before whom the
proeeedings were pending to make the demand, and he made it, and no
exoeption was ever taken by the defendant to this. The first point fails.

Then it is said that the Distriot Judge had no power to assign the
bond to the plaintiffs. loan find no authority for such proposition: nor
hall any been cited. It was held in the case of Mingale v. Antone Kane
v. Ramchandra Baie (1) that that was the proper course to adopt, and I
think it wsa,

I think it would be a useful thing if there was a prescribed form of
bond for these cases.

The appeal is dismissed with costs.
GEIDT, J. Ioonour.

Appeal dismissed.

31 C.'166 (=8 O. W. N. 2'13.)

, [166] ORIGINAL CIVIL.
Before Mr. Justice Earington.

MANORAMA DABSI e. KALI CHABAN BANERJEE. *
(3lat August and 1st and 3rd September. 1903,]

Htrldu law-Will, cOlistructJon oj-Charitable bequest-Residuary bequest-Shebait,
appointment oj-bequest to poor relatives- Ulicertain bequests.

A testator by his will appointed B shebait for life and direoted that after B's
death the eldest male issue of B, or if DO issue, the adopted son of B, or if no
adopted son,. then such person as B should by deed or will appc int, should
beoome ahebait :-

Held, that the limitation to B was valid.
A dlreotion to the executors to set apart a specific sum for distribution

among the teBta~or's U poor relatlons, dependents and servants," is a valid
oharita.ble bequest.

Morice 't'. Bishop 0/ Durham (2) distinguished.
Attorney-General v , Duke oj Northumberland (3) and Horde v, Earl 0/ SufJolk

(4) referred to.

• Original Civil Suit No. 677 of 1901.
0) (1894) I. L. R. 19 Bom. 694. (3) (1877) 7 Ch. D. 145.
(~) (1806) 90 Ves. 522. (4) (1833) 2 Myl. & K. 59,
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Where a testator devised specific immoveable property to 0 for life only,
and further directed his executors to sell the residue of his moveable and
immoveable properties and transfer it to a University:-

Held, that the revers ion in the property dev ised to 0 for life, passed on his
death, under the speoifio residua.ry devise to the University.ORIGINAL

OIVIL.

81a~6=8 [Ref. 11 O. C. 271.]
O. W. N. 273. .

THIS was a suit brought by Sreemutty Manorama Dassi daughter of
one Guru Prosanna Ghose, for eonatruetion of the will and codicil of her
father above named who died on the 18th January 1901 leaving him
surviving, the plaintiff, his only daughter and heiress under the Hindu
Law. At the time of Guru Prosanna's death he was possessed of can­
siderable property, both moveable and immoveable, partly situated
within and partly without the jurisdiction of the High Court.

The will of Guru Prosanna was made and published on the
21st February 1899. He also made and published a codicil on
[167] the same date. By his will he devised the premises No. 47
Baniapooker Road to his daughter Manorama for her life, and devised
another dwelling house to his nephew, Akhoy Kumar Ghoso, with a
proviso that should he die without leaving male issue or an adopted son,
the property should revert to and form part of his estate. And he
directed his executors and trustees to set apart at their discretion a sum
not exceeding Rs. 25,000 for distribution among his "poor relations,
dependants, and servants, II and left the amounts, and persons to be en­
titled to the benefit of this provision, entirely to the discretion of his exe­
cutors and trustees.

The testator further provided th&.t after payment of his debts by hie
executors, and costs likely to be incurred in the administration of his
estate, the executors should sell the residue of his landed property, to­
gether with hill jewellery, furniture, and such securities as he should die
pcssessed of, and make over the same to the University of Calcutta. And
the testator further provided in his will that"his house No. 18 Hara Lal
Mitter's Street should be dedicated to the deity known as Sree Sree
Breedharjee, and appointed hia nephew Akhoy Kumar Ghoae shsbait
during his life and after his death to his eldest male issue, or if there be
no issue to his adopted son, or if he should not have adopted, to such
person ae he should appoint by deed or will.

In the month of April 1901, probate of the will and codicil of Guru
Prosanua Ghose was granted to the defendant, Kali Chsran Banerjee and
Akhoy Kumar Gbose the executors appointed under the will ; and Akhoy
Kumar Gbose took possesaion of the whole of the testator's estate.

The Calcutta University in their written statement stated that the
the bequest of Rs. 25,000 provided for in the will, for the benefit of the
poor relatives. dependents and servants of the testator was invalid, and
that sueh sum should become part of the residuary estate of the testator,
and submitted that they were entitled to possession of the residuary
estate for the purpose of carrying out the tru8ts for whioh tho estate had
been set apart, aud they suggested that a scheme should be framed under
the direction of the Court for tbe due performance of these trusts.

[168] Mr. A. Ohaudhuri (Mr. Garth with him) for the plaintiff.
The whole of the shebait clause in the will after Akhoy's death is bad for
excluding younger sons ; Jatindra Mohan Tagore v. Ganendra Mohan
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Tagore (1), Gnanasambanda Pandara Sanadhi v. Velu Pandaram (2) 1903
Gopal Ohunder Bose v. Kartick Chamder Dey (3). If the limitations are AUG. 81.
void as I submit they are, then I am the sheblloit. If the provision in the BEP. 1,8.
will relatiug to the sum of Bs, 25,000 is void, I submit, that Sum will go ORIGINAL
to me and not to the University of Ca.loutta.. The moveable property suoh ClIV1L.
as horses, earriagaa, furniture, arrears of rent, and shares in companies -
cannot go to the University; Ogle v. Kinpe (4), Ohitty v. Maitland (6). 31~ 166=38
I submit thllot the bequest of Rg. 25.000 is a void bequest; Joseph, 0. . N.B'l •
Ezekiel Judah v. Ezikiel Judah (6), Dwarkanath Bysack v. Burroda
Parsaud Busacl« (7), Bai Bapi v. Jamnadas Bathisang (8). Furniture
does not include watehea and other articles which do not come under
the ordinary definision of furniture; Manton v. Tabois (9),

Mr. S. Bonneriee for the Caloutta. University. Aooording to the
testator's will, it wS,s his intention to make the University a. residuary
legatee: Morice v, Bishop of Durham (10). Bunchordae Vandrovandas v.
Parvatibai (11). If the gift of Rs, 25,000 is bad it would fall into the
residue and come to the University. Household furniture comprises all
properties kept in the house, whether for use or ornament: Cole v.
Fitzgerald (12), Oremorne v. Antrobus (13).

Mr. Ohakravarti (Mr. Pugh, Offg. Advocate-General, and Mr. Sinha
with him) for the exeoutors. The gift of Rs. 25,000 in the will is, I
submit entirely for charity and is not void; Borde v. Earl of Suffolk (14),
Waldo v. Oaley (15), Jatindra Mohan Taqore v. Ganendra Mohan
'I'agore (I), Theobald on Wills, [169] 5th Edn., p, 335, para. 3. The
Court can oarry out the general oharita.ble intention of the testa.tor by
directing a scheme for that purpose with regard to the gift of Rs. 25,000:
see Theobald on Wills, p. 333.

Mr. Garth, in reply. The bequest of Rs. 25,000 is void for uncer­
tainty : see Bunter v. Attorney-General (16), and Theobald on Wills,
5th Edn., p, 664. All that the devisees can get is what the testator
intended to give; but the heir takes by intent of law. It can never be
said here that the testllotor intended thllot the devisees should get the Sum
of Bs, 25,000: St. Barhe T1'egonwell v. John Sydenham (1'1), Graeenor v.
Hallum (18), Springotti v. Jenings (19).

Our. adv. vult.
HARINGTON. J. Guru Prosanna Ghol'le died on the 18th January

1901, leaving the plaintiff his only daughter surviving him.
The present suit is brought for the purpose of determining certain

questions which arise on the construotion of his will.
The first question is with reference to a devise of a house No. 47,

Baniapooker Road. It is directed thllot the plaintiff shall be entitled to
the rents and profits of tha.t house for her life subiect to her keeping the
same in repair; the rates and tlloxes having to be paid out of the testa­
tor's estate, No express provision is to be found in the will as to what will
happen to the house in question on the determination of the plaintiff's

(I) (1872) 9 B. L. R. 377. (H) (1899) 1. L. R. 25 Bom. 725; L.
(2) (1899) 1. L. R. 23 Mad. 2'11. R. 261. A. 71,80.
(3) (1902) I. L ..R. 29 Ca.l. 716. (12) (1823) 1 Sim & St. 189.
(4) (1869) L. R. 8 Eq. 434. (13) (1828) 5 RUBB. 312.
(6) (1896) '14 L. T. R. 274. (14) (1833) '11>ly1 & K. 59.
(6) (187016 B. L. R. 433. (15) (1809) 16 VeB. 206.
(7) (11l78)I. L. R. 4 osi, 443. (16) (1899) A. C. 309
(8) (1897) I. L. R. 22 Bom. '174. (17) (1815) \I Dow. 194, 210.
(9) (1885) 80 cu. D. 92, 97. (18) (176'7) 2 Amb. 643.

(10) (1805) 10 Ves. 522. 582. (19) ussn L. R. 6 Ch. App. 993.

807



31 Cal. 170 INDIAN HIGH OOUR'.r REPORTS [Yolo

19Q3
AUG.91.
SEP.l, 8.

life estate, but there is a provision directing the executors, after carrying
out the provisions of the will. to sell the residue of such of the estate as
consists of landed property and to make over the proceeds thereof to the

ORIGINAL University of Calcutta. In my opinion the reversion in No. 47, Bania-
CIVIb. pooker Road, expectant on the determination of the plaintiff's life inte-

rest passes under the specific residuary devise in favour of the Univer­
31 O. 166=8 sity of Calcutta, and that the executors must sell the same and apply
C. W. N. 273. the proceeds as directed in the provisions of the will in favour of the

University of Calcutta.
[t70] The second question that arises is as to what provision is to be

msde for the plaintiff's residence in the testator's family dwelling house.
Hill will contains this provision :_" My daughter, and the widow of my
nephew Dwijandra Kumar Ghose if she continues to lead a virtuous life,
shall be at liberty to live in the said house during their respective lives
and have suitable rooms set apart for their residence.

The executors have undertaken to provide suitable rooms for the
plaintiff; no order therefore will be made as to that but if the parties
should disagree as to the suitability of the accomodation provided hy
the executors, they must apply to the Court and then a reference will
be ordered.

The third question which arises is as to the location of the Thakur.
The testator, after dedicating a house to the service of the Thakur, pro­
vides :-" The said deity shall be located in my house and duly wor­
shipped." In my opinion II my house II refers to the family dwelling­
house in which the Thakur was located. Therefore the answer to the
third question is that the Thakur ie to be located in the family dwelling­
house.

The fourth question which arises is as to a disposition which the
testator has made for the purpose of endowing a shebaitship.

It is contended that this disposition is void under the Hindu Law
all offending against the rules laid down in the Tagore case (1).

The testator appointed his nephew A}thoy Kumar Ghose a shebait
for life and after his death directed that if he left a son or adopted son,
that son or adopted son should be the shebait. .Then comes a proviso
preferring the eldest to younger sons and giving Akhoy Kumar Ghose a
power of appointment by deed or will. Akhoy Kumar Ghose hall a son
who is not a party to these proceedings. The limitation to Akhoy
Kumar Ghose is perfectly valid, and the limitation to the son who is
now alive is equally valid.

In the present suit the question as to what may be the effect of
these limitations in the event of Akhoy Kumar Ghose dying and leaving
no children, without exercising the power of appointment conferred upon
him, oannnot be now decided; first, because one of [171] the partiell to
whom the shebaitship is limited is not before the Court; and, secondly,
because it is not the practice of the Court to dec~de questions which
may arise on a contingency which has not yet happened and may never
happen. The quesnion as to the legal effect of the testator's will, as far
as it establishes the shebaitship is not yet ripe for decision, because the
question as to whether it is or is not valid, it is conceded, could only
arise on llo contingency which has not yet come to pass.

The next question which has arisen is whether a devise of Rs. 25,000
is void for unoertainty. The devise is in these terms:-"I also direct

(1) (18711) 9 B. L. B. 3'17.
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that my executors and trustees shall at their discretion set apart a Bum
. not exoeeding rupees twenty-five thousand for distribution amongst my

poor relatives. dependants and servants, the amounts and the persons
who may be entitled to the benefit of this provision shall be entirely at
the discretion of the executors whose decision shall be final." It is con- ORIGINALCIVIL.
tended that that devise is void for uncertainty, and reliance is placed on
the case of Morice v. Bishop of Durham (1). In that case the question 31 C. 166=8
waS whether a devise could or could not be supported as a charitable C. W. N. 273.
gift, and it was decided in that case that it could not. If the present
devise cannot be supported as a charitable gift, then it will be void for
uncertainty. If, on the other hand, it can be supported as a charitable
gift, then the authorities show that it will not be void for uncertainty.

In interpreting the words of the devise I am bound, I think, to
interpret them if I can in favour of a valid bequest. rather than in favour
of an intestsey. If the word "poor" is taken as referring not only to the
word relatives, but to the words servants and dependants which follow,
the bequest can be supported as a charitable bequest. Gifts to poor
relatives have been supported 909 charitable gifts, see, for example, the
case of Atto1'nell-General v. Duke of Northumberland (2), and the caSes
cited in the judgment in tha.t case, and if flo gift to poor relatives can be
supported, it appears to me a gift to poor dependents and poor servants
can equally well be supported.

Without doing violence to the language of the will, I think I may
take the word "poor" to apply to all classes of persons to [172] whom the
testator expressed his wish to extend his charity, and in construing the
devises I hold the gift of the Ba, 25,000 is a charitable gift. That being
so, it is very like the devise in the case of Horde v. Earlof Suffolk (3),
and it will be given effect to notwithstanding the very wide discretion
which the testator has given to his executors.

The last question which arises on the will, is what is the residue
which is givien to the Oalcutta University. The residuary devise in
favour of that body is in these tllrmll :-" I direct that my executors shall,
after payment of 1111 my just debts and making due provisions for the
objects hereinbefore mebtioned, and the costs they are likely to incur in
the administration of my estate, sell the rest and residue of such of mv
estate as consists of landed properties sud my jewellery and furnitur~
and make over the proceeds thereof and all moneys or securities for
money of which I may die possessed to the University of Oalcutta for the
following purposes," Then follows a clause which it is unnecessary to
specify.

On behalf of the Oalcutta. University it was contended that this
devise covered in effect all the testator's moveable property. It
waS argued that the words used shewed that he had intended to
enumerate all the moveable property he had got to dispose of and that
effect should be given to that intention. That argument cannot be
Bupported. It would be in effect making a new will for the testator and
disposing of property which he has not thought proper to enumerate.
Among the property it is stated that there was menagerie, there were
horses and carriages and watches and clocks; these would'not pass under
the specific residuary devise which I have just read. It is contended tha.t
a wllotch would pas!! under a bequest of jewellery. I do not agree with this

(1) (1805) lO,Nes. 5211. (S) (1838) 2 My!. and K. 59.
(i) (1877) 7 Oh. D. 745.
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submission. A watch set in a lady's gold bracelet or a watch set witb gems
might possibly be included in jewellery. But a watch which neither
consists of precious stones nor is made of precious metal would not come

ORIGINAL within the description of jewellery, and a watoh need Dot be made of
CIVIL. precious metal, and need not have, and usually has not, precious stones to

adorn it. Pictures hanging on the walls, I agree, would pass under the
31 C. i6~738 bequest of furniture, as they are articles in use for the purpose of
C. W.. . adorning the house on whose [178] walls they are hung. The other

arhicles referred to, viz., brass and bell metal utensils, silver plates used
on ceremonial occasions, the clothes and the arrears of rent, do not come
witbin the articles enumerated in the residuary bequest.

A question has arisen as to certain shares in joint-stock companies.
They in my opinion, so far as they are not seoured on the property of
the eompsny by way of debentures, do not fall within the desoription of
seeuribies for moneys. Suoh shares as are secured by mortgage on the
property of the company do come within the descrlptlon of securities for
money. That description does not apply to the case of ordinary pre­
ference shares of a joint stock company. It was suggested, without
baing pressed in course of the discussion on the construction of this will,
that the Court should direct what property the trustees were to set apart
for the purpose of raising a. ye\\rly sum to be applied for certain religious
purposes, and it wa.s suggested that a scheme might be framed; but I
do not think it is necessary for the Court to interfere with the discre­
tion of the executors. The testator selected gentlemen in whose good
sense he presumably hsd confidence, I do not think the Oonrt should
interfere with the exercise of their discretion, unless it is shown that
the discretion is being improperly exercised. There haa been no sugges­
tion of that in the present case.

The oosta of all parties must be paid out of the testator's estate.
[Mr. S. Bonnerjee. Will there be any direction to frame a sobeme as

to the University?]
It was not pressed before me. There will be liberty to apply if the

parties cannot agree, or in ease there is any disagreement afterwards.
Attorney for the plaintiff: H. N. Dutt. .'
Attorney for the executors: B. N. Bose.
Attorneys for the Oaloutta University: Sanderson It Co.

310. 174 (=9 C. W. N.87.)

[171] APPELLATE OIVIL.
Be/ore Mr. Justice Banerjee and Mr. Justice Paroite»,

SURENDRA NARAIN SINGH v. EARl MOHAN MrSSER.*
[Ist June, 1903.]

Indigo-Manufacture of Indigo-Agricultural purpose-:" Purposes of the ten.ancy "­
Injunction-Specific Relief Act (10/1877), s. 51, Illus. (k)-Bengal Tenancy Act
(VIII 011885), ss. 23, 25 (a), 188.

The manufaoture of indigo eases from indigo plaonts is not aon agrioultural
purpose.

• Appeal from Appella,te Deoree No. 1780 of 1900, aogaoinst the deoree of F. Maoo­
Blaine, District Judge of Purneaoh, dated Aug. 16, 190Q, reversing the deoree of
Chakradhar Prasad, Subordinate Judge of that distriot, dated Sept. 30, 1899.
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