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view of all the circumstances &ttending the c&se snd must not give 1903
effeot to what is only an apparent and not the real sta.te of things, JUNE 2, S.
It is only apparently that Rs. 21,000 paid for the properties at the
[105] auction sale would represent the value of those properties as ApPELLATE
obtained by such sale, the real stRote of things being, as is manifest, this, OIV,tL.

that the amount was paid in order to satisfy the mortgage debt so a.s to 3t O. 95=8
prevent any further sale in execution of the mortgage decree. What the O. W. N. 30.
plaintiff, therefore, is entitled to recover should be calculated not upon
the footing of Bs. 21.000 being the value of those properties, but upon
the footing of the properties being of the value mentioned in the plaint
after making the oorrection for road and public work eesaes &s indica.ted
above, and by treating the mortgage debt as having been paid off by the
defendants 1st party in eonsideretion of their having obtained the pro-
perties of the plaintiff, the amount due to the plaintiff being the
difference between the real value of his properties and the li&bility
whioh they were under and which has been satisfied by the 8801e of the
property.

A decree will be made in favour of the plaintiff in the manner
indicated above; and the parties will recover and bear oosts in proportion
to their success and failure. The amount recoverable by the plaintlft
shall bear interest from the date of the execution sale, but having regard
to the previous litigation between the psrtles the rate ought not to he
higher than ten per oent.

Appeal allowed in part.
31 C. 106.

[106] APPELLATE CIVIL.

Be/ore Mr. Justice Brett and Mr, Justice Geidt,

DACCA LOAN OFFICE COMPANY tI. ANANDA CHANDRA ROY."
[24th Juno, 1903.]

Company-W indi~lg up of a compan1~-Depositor, application by, towind up company
-Parties-The Ind~an Compar.ies Act (VI oJ 1882), s. lSl-Creditors and Con
tributories, application -7:<1- Withdrawa I of the original petition, effect of- Veri
fication.

When a depositior in a company applies under seotion 131 of the Indian
Companies Act (VI of 1882) for the winding up of the Company, and other
creditors and contributories are allowed by the Oourt to join with him in
prosecuting tbe case, the petition of the depositor should be oonsidered as 80

joint petition of all the persons allowed to join; and his withdrawal from the
case does not operate as a withdrawal of the whole case.

If the original petition be duly signed and verified, the oo-petitioners are
not debarred from prooeeding with the cese for omission to verify their
petitions.

ApPEAL by Aswini Kumar Mukerji, the opposite party.
One Purna Chandra Chakravarti, a depositor in the Dacca Loan

Office Company, Limited, applied to the Civil Court under seotion 131
of the Indian Companies Act (VI of 1882) for the winding up of the
company, On the Court giving a notioe under seotion 80 of the Civil
Procedure Code, other share-holders, depositors and oontributories of the
company put in petitions praying to be made pa.rties to the application
by Puma Chandra for the winding up of the company ; and their prayer
was granted. Subsequently, Purna Chandra, having been paid up by

• Appeal from Order No. 375 of 1902. against the ordel of Dwarkanath Mittel,
Dlstriot J udga of Dacea, dated .Sept. 22, 1902 .

'167



81 Cal 107 INDIAN HIGH COURT'REPORTS [Yol.

1903 the said Loan Office Company, presented a petition to the District
JUNE 24. Judge to be allowed to withdraw his ease. Thereupon, the said company

ApPELLATE prayed that under those circumstances the entire proceedings should be
CI~L. dropped.

The District Judge of Dacca. held that the petition presented by
31 C.106. Puma Chandra should be treated as a joint petition of the creditors and

contributories, and their interests being the same, the proceedings could
not drop only because Puma Ghandra had withdrawn from the case.

[107] Against this order, the opposite party, viz., the Daoos Loan
Office Oompsny, Ld., by its Assistant Secretary, Aswini Kumsr Mukerji,
appealed to the High Court,

Babu Lal Mohan Das (Babu Upendra Lal Roy with him), for the
respondents, took a. preliminary objection to the appeal on the ground
that no appeal Iay, inasmuch as the order of the District Judge WIloS on
the same footing as an order admitting a plaint.

Dr. Ashutosh Mookerjee (Babu Priua. Nath Sen with him) for the
appellant submitted that an appeal did lie under section 169 of the
Indian (lompaniea Act. On the merits, it Was contended that Puma
Chandra was dominus litis and be could withdraw the case at his option:
see In re Times Life Assurance and Guarantee Oompany (I), In re Home
Assurance Association (2), In re Hereford and South Wales Waggon and
Engineering Oompany (3) and the effeot of that withdrawal would be to
drop the whole proceeding.

Babu Lal Mohan Das for the respondents submitted that the order
of the District Judge was a proper one. In the cases cited by the other
side only one petition was filed by a share- holder, and the others only
gave notice, and therefore they are distinguishable. In those oases the
first petition having been withdrawn there was no other petition before
the Oourt. Under the former practice the petition might be withdrawn
on payment of costs; but now, when a. petitioner consents to withdraw,
the Court may substitute on the record other share-holders.

Dr. Ashutosh Mookerjee in reply. ,
BRETT AND GEIDT, JJ. The present a.:epeal is against an order

passed under the Indian Companies Act, VI of 1882, and it is preferred
under section 169 of that Act. A rule was also granted on the opposite
party bo show cause why the order complained of should not be set aside.
The appeal and the rule have been heard together and will be governed
by this judgment.

[108] It Seems that Puma Chandra Ohakravarti, one of the deposi
tors in the Dacca Loan Office Company, Limited, applied to the Civil
Court under section 131 of the Indian Companies Act for the winding
up of this company. Tbe ground on which he based his petition wa.s
that he was a depositor of more than Bs. 600 in the company: that he
had made llo demand for Bs. 200, and that it had not been complied with
within the time mentioned in the Act. He further stated that the
company was in 90 very embarrassed state, that Rs. 83,000 due to the
company had been barred by limitation, and that Bs, 28,000 due to the
depositors could not be paid off; that the company at a meeting had re
solved that the depositors must take their own steps to recover the
money: and he further stated that, in consequence of the embarrassed
state of the company, shares of the value of Re. 100 had fallen to Re. 20.

(Ii (1869) L. R. 9 Eq. 882. (8) (1874) L. R. 17 Eq. 428.
(2) (1871) L. R. 12'Eq. 59.
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His petiti.on was presented on the 14th of April 1902, and hetween
the 24 th of April and 14th of May, a number of other persons, share
holders, depositors. and contributories. put in petitions asking the Court
to make them parnies to the pebition presented by Puma Chandra
Chakravarti for the winding up of the Company. No formal order
appears to have been passed on these petitions, but the petitioners ap
pear to have been allowed to join in the petition. The seoretary to
the company appeared to oppose the petition and was joined by some of
the share-holders. Other share-holders and depositors also put in objee
tions to the petition.

Subsequently, Purne Chandra Chakravarti was paid the amount he
had deposited, with interest, and came to an arrangement with the
Company, and put in a petition to the District Judge applying to be
allowed to withdraw the petition.

The Judge, on the ~2nd of September 1902, passed an order whioh
is the order now appealed against. He held that, though Puma himself
might withdraw from the prosecution of the petition, the case should
proceed at the instance of the other creditors and contributories who
had filed applications for permission to join with him in the petition.

A preliminary objection was taken to the appeal on the ground,
that as the order of the District Judge is on the same [109] footing as
an order admitting a plaint, there is no apP81101. We however, think
that the order is one coming within the purview of section 169 of the
Act. and we disallow the objection.

In support of the appeal it has been contended that as the petition
was presented by Puma Chandra Chakravarti and the ease was instituted
at his iustance, and as he, after receiving the amount of his deposit,
had followed the only course open to him, and had withdrawn from the
asse, the District Judge erred in law in holding that the suit could
proceed at the instanoe of other contributories and depositors after his
withdrawal; and. in support of this view, the rulings in the English
eases of In 1'13 Times Li/e AssUrMtce and Gua1'antM Company (I), In re
Home Assurance Associf'/ion (2), and In 1'13 Hereford and South Wales
Waggon and Engineering Company (3), were relied on as laying down the
rule obtaining in England. This was the rule under the English
Companies Act of 1862 before its amendment.

The rule laid down in those cases has, however, been superseded by
the rule passed after the enactment of the amending Act of 1890, and
the present practice in England appears to be, that when a petitioner
consents to withdraw his petition, the Court may substitute as petitioner
.any creditor or contributory who, in its opinion, would have a rig ht to
present a petition and who is desirous of doing so.

lt has been contended that as section 131 of the Indian Oompaniea
Act (Aot VI of 1882) corresponds with section 82 of the English Act of
1862, the practice in this country must follow that which obtained in
England under that Aot. We cannes however accept that argument as
sound. The amending Act of 1890 in DO way alters the provisions of
section 82 of the Act of 1862, and we can see no objection to the adop
tion in this country of the rule of practice which has been passed since
the amending Aot of 1890 was enacted, and which rule is, in our opinion,
equally suited to prooeedings taken for the winding up of companies in
this country as in Engla.nd.

(1) (1869) L. R. 9 ECl' 382. (3) (1874) L. R. 17 ECl. 423.
(2) (1871~ L. R. 12 Eq. 59.
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ApPELLATB
l1IV1L.

81 C. 106.
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JUNE 24.

ApPELLATE
CiViL.

31 C. 106.

So far then al!l authority QOe~ we are of opinion tha.t the order of
the District Judge should be suppsrbed.

[110] It has however been hllliher contended that the persons who
now claim a right to continne the tlreceedings have failed in drawing up
their petition to comply with the provisions of the Rules passed by this
Ceurt on the 5th of July 1866, under section 169 of the Indian Com
panies Act (X of 1866) whieb was then in force. Rule 4 provides that
every such petition shall be verified, and the petitions of the persons in
question bear no verification. The rules in question appear to have
been duly published in the Calcutta Gazette of the 4th of August 1866
at pages 1028 and 1049. It seems however doubtful whether these rules
have in {act ever been in force in the District Courts. or whether the
attention of tbe presiding officers of those Courts bas ever been drawn
to thera. Accepting, however, that the rules are binding on the Distriot
Courts, we find that in this esse the original petition of Puma Chandra
Chakravarti wae duly signed and verified, and as the other petitions
were in our opinion applieabions to be added as eo-petitioners in that
petition, in which the petitionere ,were equally interested with Puma
Chandra in aecurlng the winding up of the company, we do not think
that the omission on the part of the petitioners to have their petitions
verified can be taken as sufficient to bar them from proceeding with the
present case, We may further observe that the point WILS Dot taken in
the Court below where the omission if any, might possibly have been
rectified.

We are therefore not Jlrepared t(l) differ from the view taken by the
lower Court that under the cireumabanoes of the present ease the petition
presented by Puma Chandra Chakravart! should be considered as a joint
petition of all the persons who applled to be allowed to join with him
in prosecuting it: and such being the case, we think that the Judge
was right ia holding that the withdrawal of Puma Chandra Chakravarti
cannot be taken he ol'erate as a withd,awal of the whole case. We
think that there is authority to supporb the view taken by the lower
Conrt, and there ill nothing in the law in this eountry inconsistent with
that view: and we accordingly dislniss the appeal with coste.

The rule eonneoted with the aPfJoal is discharged.
Appeal dismissed.

31 C. 111=7 C W. N, 68B.

[111] APPEIwLATE orvrr,
Before Mr. Justice Banerjee and Mr. Justice Parg'iter.

RAMESHWAR PROSAD SINGH V. LACflMI PIWSAD SINGH.*
[5th, 6th, 7th, 8th, 11th, 12th and 15th May, 1903.]

Hindu Law-Mitakshara-WiZl, construction a/Intention of testatw--Voidability of
rest1"kUons a1'ld qualifications irnposed-Bequest-Trust-Right of 8uit-Limita·
lion-Doubtful right-Compromise.

When from the terms of a willlJ&ken :loS a whole, the intention of the
te~ta.tor to bequeath an estate of iubeeltauce is manifest, the mere fact of
some of the restriQtions and qualifiea.tions imposed by the will being void
does not aftect the va.1idity of the estate oonveyed by it .

• Appeal from O!iginal Decrees No. 2136 of 1893, agilinst the decree of Lal
(}opal Sen, Additi@al SubordiJ:IQ~ Judge of "Bhllogdp:>re,'dlloted ~by 22, 1899.
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