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1903 default began to run at the rate of Bs. 1,764 per annum. But part pay-
AUG. 14. ment and acceptanca of part of an overdue instalment has never been held,

- even by this Court, to amount to a waiver, and it cannot be regarded as
APJ:~~ATE such, for admittedly on payment of a pa.rt of an instalment, there is still

.' [88] something due and there is still a. default. Similarly payment and
310.83=8 receipt of interest cannot amount to a waiver {Nanjappa v. Nanjappa) (1).

C. W. N. 66. No doubt the defendants through their pleader have urged before us that
in some years they paid the full amounts of the instalments due or over­
due, but we do not find this to be proved. 'I'he payments in one year,
viz., 1303, amounted to Rs. 1,600, but this amount the plaintiffs credited
to interest £loS they were entitled to do, unless the defendants paid the
amount expressly for the overdue instalments, which they do not in any
way sa.tisfy as they did. Further, the defendants' pleader admits that
they made payments on account of interest. This is practically an
admission that there had been default, and no waiver on the part of
the plaintiffs, for if the plaintiffs claimed interest and the defendants
paid it, the former were clearly enforcing the condition of the bond
which came in force on the first default. The bond provided for the
payment of no interest, except in the case of default in payment of an
instalment. The defendants' pleader urges that the payments for interest
were made for interest on the insbalmenta unpaid and not on the whole
amount of the bond, which became payable on default. But this does
not appesr to us to have been the case or to make an}' difference, for if
any interest was payable at all, it could only be payable, because there
had been default, which the plaintiffs had not waived.

We therefore eonsider that there was no waiver on the plaintiffs'
part and we also agree to the further contention of the plaintiffs'
pleader that, if there was any waiver, there was 8r freah default made in
1305, which W£loS not waived and which would entitle the plaintiffs
to bring this suit. The great forbearance ol the plaintiffs seems to
have been entirely due to their having been previously on friendly terms
with the defendants, which led them to wish not to press them unduly.

We accordingly consider the plaintiffs \mtitled to a decree in this
suit, as prayed. We therefore allow this appeal-~Jld give the plaintiffs
a. decree for the amount claimed by them. We dismiss the eroas-appeal•

.Appeal allowed.

31 C. 89.

[89] APPELLATE CIVIL.
Be/ore Mr. Justice Brett aw,d Mr. Justice Mitra.

TARAN SINGH HAZARl v. RAMRATAN TEWARI.~'

[26th May, 1903.]
Mitior-estate of-Court oj Wards Act (Bengal IX of 1879) ss, 6, 27 and 35-00urt 0/

Wards, power of. to take over a minor's estate-Bight o] Court of Wards to SU8 on
bonds executedin favour oj executor-Minority.

A died leaving a minor son. By a will he appointed defendant No.2
executrix to his estate and directed that she should remain in charge of the

• Appeal from Appellate Deoree No. 1923 of 1899, against the deoree of G. Gordon,
District Judge of Ohittagong, dated Aug. 7. 1899, reversing the deoree of Jcgendra
Nath Roy. Bubordinate Judge of that distriot, dated Feb. 11. 1899.

(1) (188S) I. L. R. 12 M8Id. 161.
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property dllring the minority of his son. After the exeoutrix had taken out 1903
probate of the will, the Court of Wa.rds took over the esta.te from her. A suit MAY 26
was brought by the manager under the Court of Wards on behalf of the .
minor, upon a. mortgage bond executed by defendant No. 1 in favour of the A,p ~AT
defendant No.2. the exeoutrix. Upon an objeotion being taken that the ~VIL E
Court of Wards oould uot take over the esta.te of the minor, and tha.t it had .
no right to sue :-

H,ld, that the Court of Wards had full authority to aot under the prcv is ions
of sectiona 6, 27 and 85 of the CourG of Wards AlSt and to take possession of
property as a guardian of the minor; and a manager under that Court was
oompetent to institute the suit.

[Foll. 48 1. C. 295=28 C. L. J. 271 ; Ref. 64 1. O. 997 ; Dist. 25 C. W. N. 977.]

SECOND APPEAL by Tarim Singh Hazari, defendant No 1.
This appeal arose out of an action upon a. mortgage bond brought

by the plaintiff as next friend of Bamratan Tewari, a minor under the
Court of Warda. The allegation of the plaintiff was that the father of
the minor died, leaving 0. will under which Gauri Debi, the defendant
No.2, was appointed executrix; that the defendant No.2 proved the
said will and obtained probate thereof; that OD the 7th April 1888, the
defendant No. 1 executed a registered mortgage bond in favour of the
defenda.nt No.2; and that the defendant No.2 having become old and
unable to manage the minor's estate, the Court of Wards took charge of
the said estate.

[90] The defence, inter alia, was that the defendant No. 2 was the
executrix appointed under the will, and she having taken out probate
was the only person competent to sue, and thl\t the Court of Wards had
no right to sue; that by virtue of an agreement entered into between
defendant No.1 and defendant No.2, the bond having beeu satisfied,
the plaintiff's right to sue was extinguished; that the ward having
attained majority the Court of Wards could not bring the suit. There
was a clause in the will that the executrix should remain in charge of
the property during the minority of the said Ramratan Tewari.

The Court of first instance having overruled the objections of the
defendant, decreed the plaintij's suit.

On appeal, the Dist,pct Judge of Cbittagong affirmed the decision of
the first Court.

Babu Promatha. Nath Sen for the appellant. Gauri Debi having
taken out probate of the will, as executrix, was the only person who
could, under the Probate and Administration Act, maintain this suit.
The rights of Gauri Debi have not lega,lly devolved upon the plaintiff.
The Court of Wards had no legal authority to take over the estate from
the hands of Gaud Debi without an administration suit, or until the
revooation of the probate. There is no evidence in this case that the
administration has been fully carried out. There is nothing in the
Probate and Administration Aot to show when and in what manner the
right of an executor as such is determined, and I submit that an executor
who onoe takes out probate, oontiuues to be all executor under the Act,
until either the will is revoked or an administration suit is brought. In
the present will, the executrix was to remain in possession as such, until
the minor attained majority. She was bound to oarry out the terms of
the will, and to remain in possession until such event happened. She
had no power to hand over the estate to the Court of Wards. Moreover
the bond in the present case baving been simply in the name of Gauri
Debi, she alone could maintain this suit: see Sll. 4, 31, 5Q and 89 of the
Probate and Administration Aot and BS. 6, 27 and 25 of the Oourt of
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1903 Wards Aot;. I further submit tha.t the agreement dated the 29th Falgoon
11AY 26. 1253 M. S. [91] did not require reglstration, and could be put in evidence

- to show that the plaintiff was estopped by eonduct to bring this suit. A
APJELLATE right to obtain specific performance can be claimed in defenoe to an

IVIL. action.
31 C 89. The Senior Govemment Pleader (Babu Ram Oharan Mitter) for tho

respondent. Gsuri Debi having become old, and having applied to the
Court of 'Wards to ta.ke over the estate, the Court of Wards had, under
the Court of Wards Act, every right to assume charge of the estate, and
to maintain the suit: see 8S. 6, 27 and 35 of tho Court of Wards Act.
The agreement purporting to extinguish the debt, requires regiatration.

Bllobu Promatha Nath Sen in reply.
BRETT AND MITRA, JJ. This suit was brought by the Court of

Wards on behalf of Ramraban Tewari, a ward of the Court, to recover
from the defendant the amount due on flo mortgage bond executed in
favour of the guardian of the minor, Gauri Debi, who was also the
executrix of the will of the minor's father, Shib [--1901 'I'ewari, This bond
bears date 7th April 1888.

In his defence the defendant pleaded that tht) suit could not be
brought by the Court of Wards, first because Bamratan 'rewari wss a.
major, and secondly because Ga.uri Dsbi having taken oub probate of th'3
will and being the executrix appointed under the will was the only person
legally entitled to sue. A third point was tllkeD that by an agreement
made by Gauri Debi with the defendant on 29th Falgoon, 1253 Maghi,
whereby it was agreed that she should purchase certain landed property
belonging to defendant for Bs, 4.0,000, and that the money due on
mortgage bond in suit and oertaiu other moneys should be accepted as
earnest money {or the purchase, the right to sue on tbo mortgage bond
had been extinguished. Both 10w6r Courts held that the document
which contained the alleged agreement, not being registered, was
inadmissible in evidence, and the tirslJ Court wenlJ so Iar a.s to hold that
it was not genuine.

Both Courts further held that Ramrajau Tewari wes a minor, that
the Court of Wards had power to bring the suili.on his [92] behalf and
decreed the plaintiff's claim with costs. Defendant bas appealed.

Neither in this Court in support of the appeal, nor in the lower
Courts, is there any denial that the money lent to defendant on the
mortgage was money belonging to the minor, and that the money has not
been repaid.

The defence set up is that the Court of Wards had no authority to
sue on behalf of the minor, and that no suit would lie au tho mortgage
bond.

In support of the appeal it hal'! been argued that Ga.uri Dobi is the
only person who oould bring the suit, and she could only bring it as
executrix under the will of Shib Lal Tewari.

'rho will itself has not been branalated, but it is not disputed all
behalf of the plaintiff that Gauri Debi was appointed executrix under it.
There is Ilo further clause that she being executrix, should remain in
charge of the property during the minority of Bamratan Tewari. On
these terms in the will the argument has been advanced that Gauri Debi
having once taken out probate of the will, and the estate of the deceased
having vested in her, she could not divest herself of the estate, nor could
she hand over the property to the Court of Wards on behalf of the minor
till the terms o{ the will had been fulfilled and the minor had Ilottained
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majority; she wall tberetora the only person who could sue to reoover 1903
t;he debt in suit. It haa also been contended that the Court of Wards MAY 26.
had no power to proceed under the provielons of sections 6, 27 and 35 of
t~e Court of ":ards Aot to take over the estate as the property of the APO!~t:E
minor.

We have heard the learned vakil at great length in support of his 31 C. 89.
contentions, but we are unable to &ocept them all valid. No doubt, after
Gauri Dahi had taken out probate of the will, the estate of the deceessd
would under the law vast in her as executrix for the purpose of carrying
out her duties as such, and those duties would be generally to collect the
debts due to the estate to pay the debts due from the estate, to
payoff legacies and other bequests, etc., and then to make over the
property to the residuary legatee, It would be no part of her duties
as executrix to manage the property for the benefit of the minor till
he a.ttained IDllojOrity. The position and duties of an executor in tbis
[98] country are not very well understood, and considerable confusion
exists as to duties of the executor in administering the estate. The
duties of the executor are to administer the estate of the deceased only
so far and 80 long as to enable him to carry out the terms of the will of
which he is executor. After the property has ceased to be the estate of
the deceased !lIod bas become the property of the residuary legatee under
the will, the exeeuhor as sueh has no authority to manage the estate on
his behalf. Under the will the benefieial interest in the property vested in
the minor as Boon as the testator died, and Gauri Debi was appointed
as executrix to manage the property till the minor attained majority. In
describing her as executrix for this purpose there bas in our opinion
been a eonlusion or misinterpretation of the term .. executrix." What
was intended appears to us to be that she should as executrix administer
the estate and see that the terms of the will were Darried out, and, this
being done that she should manage the property covered by the will,
not as executrix under the will and administratrix of the deceased's
estate, but as manager for the minor till he attained majority. The in-
tention clea.rly was to appoinf her to be manager of the minor's estate.
We think that in inter..... etingthe will we must have regard not merely
to the words used but to the evident intention of the testator.

H has been suggested that she could not as executrix make over the
property to herself all the manager of the infant without an administration
suit or without the will being revoked. We cannot aooept this contention
as correct. It is opposed to the ordinary practice and there is no authority
to support it.

We hold therefore, that Gauri Debi had ceased to manage the proper­
ty as executrix of the will of the deceased Shib Nath 'I'ewari, and that abe
was managing it as manager of the infant Bamraban Tewari before she
applied to the Court of Wards to take over the estate. We accordingly
hold that the Court at Wards had full authority to act under the
provisions of sections 6, 27 and 35 of the Court of Wards Aot, 1879, and
to take possession of the property as guardian of the minor. And suoh
being the oase, the manager under the Court of Wards had full power to
insbitute this suit, and the objection raised disputing hie power fails,

[91] The only other point taken on behalf of the appellant is that,
after the execution by Gauri Debi of the alleged agreement to purebase
certain landed property from the defendant for Ba, 40,000, and after she
bad agreed that the money under the pre!ent mortgage bond should be
taken 80S part of the earnest money for the purchase, no suit on the
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1908 mortgage bond would lie. Both lower Oourts have rejected the document
MAY 26. which purports to evidence this agreement as inadmissible in evidenoe

for want of registration, and the very subtle arguments which have been
AP6ELLATE advanced by the learned vakil to oontrovert this conclusion have failed

IV'!.L. to convince us that this view is incorrect, Obviously the whole object
81 O. 89. in offering as evidence the document in question waS to prove that the

mortgage debt bad been paid off and the mortgage extinguished by the
agreement set out therein, and we fail to understand the argument of
the learned vakil that if the result of the agreement was to extinguish
the mortgage debt and to convert the lien under the mortgage bond to
one under that document, the document was one of which, under the
terms of clause (b) or (c) of section 17 of the Registration Act (III of
1877), registration was not compulsory. We agree with the lower
Courts that the registration of the document was necessary under clause
(c) of section 17 of the Act, and that the document, not having been
registered, was inadmissible in evidence. We do not think it necessary
to follow furlfuer the arguments of the learned vakil in support of the
appeal, as we are against him on these points.

We accordingly confirm the judgment and decree of the lower
Court and dismiss the appeal with costs.

Appeal dismis$ed.

310.95 (=8 O. W. N.30).

[96] APPELLATE CIVIL.
Before Mr. Justice Bomerje« and Mr. Justice Parqiier,

MAGNIHAM V. MEHD! HOSSEIN KHAN.*
[2nd and 3rd June, 1903.]

Res jwJicata-Codejendants-Civi! Procedure Oode (Act XIV of 1882), s, lS-"Former
suit"-" Between the same patties" -Judgment-Contribution. right to. as between
purchasers oj mortgaged properties-Transfer "1 Property Act (IV of 188:l), 5S. 56,
81. 82-Marshalling Inverse OraM', Rule of. ....

'I'here is nothing in s. 13 of the Oode of Oivil Prooedure to prevent an issue
raised and decided as between oo-defendants in a former suit from being res
j«dicata in a subsequent suit in whioh they are arrayed 80S plaintiff and
defandant : but the issue raised in the former suit must direotly and
SUbstantially involve the matter in issue in ~he SUbsequent suit.

Cottingham v Earl of Shrewsbury (1), Bamchandra Narayan v. Narayan
Mahadev (2), Ahmad Ali v. Najabat Khan (8) and Sheikh Khoorshed Hossein v.
Nubbee Fatima (4), followed.

To decide whether a question was determined by the deoree in 80 former
suit it is open to the Court to refer to the judgment on which the decree is
basad,

Kali Krishna Tagore v. Secretal'Y oj State for India (5) and Jaga.tjit Singh
s, Sarabjit Singh (6), followed.

When two properties X and Yare mortgaged to seoure one debt. and
subsequent to the mortgage the property X iii purchased by A and then the
property Y by B, if the entire mortgage debt is satisfied by the sale to A of
the property Y in exeoution of the mortgage deoree, B is entitled to

• Appeal from Original Decree No. S39 of 1899, against the deoree of Hari
Krishna Chatterjee, Subordidate Judge of Monghyr, dated July 26, 1899.

(1) (1845) SHare 627. (4) (1878) I. L. R. S Cal., 551.
(2) (1886) I. L. R., 11 Bom., 216. (5) (1888) I. L. R. 16 Ca1., 178.
(8) (1895) I. L. R., 18 All., 65 (6) (1891) I. L. R. S9 Oat, 159.
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