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pending the trea.tment which he desired the lunatic should be put under
at the Pasna lsnatie asylum. For aught we know. the lunatic might
have to be detained for the purpose .r treatment for some years together;
and we do not understand whether ~he learned Judge seriously meant
tha.t all this while the estate of the lunatic should be left uneared for,
and without a manager.

We observe that the learned District Judge, although some evidence
was produced before him as to the unsoundness of mind of Rajendra.
Prosad, has not determined whether that person is a lunatic, 80S he was
bound to do under Act XXXV of 1858 (see section 7), and it is neces
sary that this should now be done.

Turning then to the question whether Bsiendrs Prossd should he
sent to the lunatic asylum, we observe that there is apparently no pro
vision in Act XXXV of 1858 authorizing a. District Judge to send a.
person adjudged to be a. lunatic to the lunatic asylum; but it ii not
necessary in the view that we take of the matter to express any decisive
opinion upon the point at the present stage. Bajendra Prossd is evident
ly a man of means. According to the statements made by his mother, he
has been residing at Patna with hie family, and been under medical treat
ment there; and, if he is not absolately violent, and may be well taken
care of by his own people a.t Dumraon and can get proper medical treat
ment at that place, there is no reason why he should be forced to go to
the lunatic asylum. We think thai; the District Judge should reconsider
tbis matter before be makes up his mind to take the step which he
intended to take by bis order of the 18th April 1902.

We need hardly add thali, in any event, it would be inoumbent upon
the District Judge, in view of the provisions of section 9 of Aot XXXV
of 1858, to appoint a manager to take charge of the eatate of Bsjendra
Sahu, and he will now be required to appoint a person a.s manager. If
the mother be a fit and proper person, we do not see why she should not
be so appointed.

With these remarks the orders of the Distriot Judge of the 18th
April 1902 and 15th May 1902· will be eet aside and the ease sent
back to him for reconsideration with reference to the [977] remarks
which we have already made. The learned Judge is requested to take up
this matter, if possible, out of turn.

Appeal allouud, Case remanded.

30 C. 977 (=7 C. W. N. 878.)

APPElliLATE CIVIL.

AMIRUDDI BEPARI 'V. B..lHADOOR KHAN.*
[19th April, 1903.]

Notice of dishonour-Negotiable In8trU1nI'lts Act (XXVI of 1881), 88. 3D, 93, 98
-Hunai-LiabilU:/j of drawer.

In order to make the drawer of a kUlld. liable ill case of dishonour by the
drawer Ot acceptor thereof, it is ueoessary for the plaintiff to show that
due notioe of dishonour wall given to the drawer, or that he (the drawer)
did not suffer any daomaoge for waut of such a notioe.

--------------- ----------
* Appeal from Appellate Decree No. 2155 of 1900 against the deoree of Mohim

Chunder Ghose, Subordinate Judge of Dacca, dated June 21, 1900, affirming the
deoree of Upendrllo Nath Dutt, Kunsif of that Distriot, dated January 26, 1900.
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1903 Kris'hnashet Bin Gan~het Shetye v. Hart Val;' Bhatye (1) and Moti Lal v.
APRIL 19. Mott Lal (2) referred to

[Ref. 14 I. C. 61.]

ApPELLATE SECOND APPEAL by the plaintiffs, Amiruddi Bepari and others.
CIVIL. This appeal arose out of an action for a certain sum of money based on

300.911= a hundi. The allegation of the plaintiffs was that the hundi was executed
'1 C. W. N. in favour of one Yanus Bepari by defendant No.2, and which was

8'18. aooepted by defendant No.1; that the 8aid Yanus Bepari had an eight
anna share of the hundi, and the plaintiffs Nos. 1 and 2 had the remain
ing eight annas ; that the said Yanus Bepari died, leaving him surviving
two sons, plaintiffs Nos. 4 and 5, the pro forma defendants Abdul Rahman
and others. and a daughter named Nurbanu Bibi, as heirs ; that the pro
forma defendants and the said Nurbanu Bibi sold their share in the
hundi to the plaintiff No.3; tba.t the said hun(li waS presented to the
defendant No. 1 for aeceptanee, who accepted it promising to pay the
a.mount ; but he did not do so, and hence the suit. The defendant No.2,
llolleged tha.t he had no notice of the transfer, [978] nor any demand was
made from him of the amount under claim ; and that he was not liable
inasmuoh 808 the defendant No. 1 had accepted the hundi.

The Court of First Instance decreed the plaintiff's suit as against
the defendant No.1, but dismissed it ae against the defendant No. 2 the
drawer of the hundi. Against this decillion the plaintiffs appealed to the
Subordinate Judge of Dacca who dismissed the appeal, holding that in
order to make the defendant No. 2 liable, it WQS necessary to serve him
with a. notice of dishonour.

Moulvi Shamsul Hud«, for the appellants, contended that no notice
was necessary. If any notice was necessary at all, it was for the defen
dant No.2 to show tbat no notice was served upon him, and that he
suffered damage for want of such notice.

Babu SaratChandra Basak, for the respondents, was not called
upon.

RAMPINI AND MITRA, JJ. Thi8 is an appeal against the decision of
the Subordinate Judge of Dacca dated the 211lt of June 1900. The suit
was one brought upon a hundi; and the Subordinate Judge has given the
plaintiff a. decree against the defendant No.1, the acceptor of the hundi.
and dismissed the suit as against the defendant No.2, the drawer of the
hundi, on the ground that the plaintiff did not give him any notice of
dishonour. Plaintiff now appealll against the deeision.

The learned pleader for the appellant argues thll.t ib was not
necessary to give notice, because the defendant has not shown that he
had suffered any damage for want of notice. We think, however, that it
is plain from the terms of sections 30 and 93 of the Negotiable Instru
ments Act that notice was absolutely necessary to give the plaintiff a
cause of action, and notice can only be dispensed with under the circum
stance8 mentioned in section 98 of tha.t Act. The plaintiff has not
shown that any of the eiroumstaneea mentioned in section 93 existll.
Therefore, we think that the suit was rightly dismissed.

Weare supporbed in this conclusion by the rulings in the cssea
of Krishnashtt v. Bari Valji Bhatllll (1) and Moti Lal v. Moti
[979] Lal (2). It is for the plaintiff to show that notice was given, or
that the defendant could not suffer damage for want of it. It was not for

.._---------
(1) (1896) 1. L. R. 20 Bom. 488. (2) (1883) 1. L. R. 6 All. 78.
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the defendant to show that he had suffered damage for want of notice,
As So matter of fact, the defendant raised in his written statement the
plea tha.t he had received no notice, so it lay upon the plaintiff to show
that the defendant could Dot suffer any damage for want of notice. But
he bas not done so.

The appeal is dismissed with costs.
Appeal dismissed.

3Q C. 979 (=7 C. W. N.7£3.)

ORIGINAL CIVIL.

MONOHAR DAS v. FUTTEH CHAND.*
[l;jth July, 1903.]

Re'IJivor-Executfon oj Decree-Limitation Act (XV of 1877), Seh, II, &rt. 180
N otiee-s-Cioi; Procedure Code (Act XIV o/18.'3~), ss. 232, 248.

Where a nctiee was issued under ss. 232 and 248 of the Olvil Prooedure
Code for the execution of a deoree and further peooeedings were dropped until
after the period allowed by limitation computed from the date of suoh dec
ree :-

HeZd, thlLt there being no order made by the Court suoh notioe alone did
not operate a8 a. revivor of the decree within the meaning of Art. 180, Soh. II
of the Limitation Aot.

Ashootosh Dult v. Doorga Churn Ghatterjee (1) and Suja Hossein v. Mcmohar
Das (2) discussed.

[Ref. 26 All. 361=190i A. W. N 51= I A. L. J. 80 ; 11 I. C. 2111; Dilt. 9 C. L. J. ~71

=36 Cal. 545; 11 C. L. J. 91=H C. W. N. 357 ; 2 I. C. 676.]

THIS was an applieation for the exeeution of Ilo decree made on the
12th of Deoember 1889. .

It appeared thllot the plaintiff who obtained the decree died in March
1896 without ever having applied for execution. His executrix, Dhun
daye Bibi, died in March 1901, also without having applied for execu
tion.

[980] On the l:1th of December 1901, precisely 12 years after the
date of the decree, Jsmna Daye Bibi, sale heiress of the said Dhundays
Bibi, obtained an order for Letters of Administration to the estate of
Dbuudaye Bibi, and at the same time applied for execution of the decree
of the 12th of December 1889.

Notice was ordered to issue in respect of her application for esecu
tion under as, 232 and 248 of the Code of Civil Procedure.

After the notice had issued Jamna Daye Bibi died, and further
proceedings were dropped.

Mr. Dunne (Mr. Sinha with him), in support of the application con
tended that the order for notice to issue under as, 232 and 248 of the
Code of Civil Procedure oonstituted 80 sufficient revivor within the
meaning of Article 180 of the second Schedule of the Limitation Act
(XV of 1877).

Mr. Chakravarti (Mr. B. C. suu« with him) contra. A notioe for an
order to issue is not a revivor. When followed by an order then it is a
revivor, and the date of the order gives a. fresl-} starting point from whioh

• Appliostioll in Origina.l Civil Suit No. 474 of 1889.
(1) (1880) 1. L. R. eoa, 504. (2) (1896) 1. L. R. 24 Oa1. 211.
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