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1903 the exact amount admitted to be due. If the defendant does not
JUNE 19. pay in that amount and the plea is struok out in consequence, there
-- remains the admission in general terms that money is due. and the

APJ~~ATE result thereupon would be that the plaintiff would be entitled to a decree
• for his claim, That seems to me to be the effect of the words as tbey

30 C. 917=7 stand in the section, if taken apart from the intention of the Legislature.
C. W. N. 514i. But I do not think that the Legislature can have intended to place an

honest defendant in a worse position than a dishonest one; for if
the defendant denies the whole of the plaintiff's case, the plaintiff is
put to proof of it, and the defendant secures time before he is obliged
to pay up any part of the claim; whereas according to the above
construction an honest defendant who admits part of the plaintiff's
claim would have the whole of the claim decreed against him unless
he pays in the admitted Bum at once.

It appears to me, therefore, that the oonstruction must be modified,
and it must be modified in the sense in which it has been taken by my
learned colleague.

Appeals dismissed.

30 0.953.
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GANGA RAM MARWARI v. JAIBA.LLAV NARA.IN SINGH.*
[4th March, 1903.]

Mortgage-Tral~sfer oj Property Act (IV of 1882) ss. 96, 97-Civil Procedure Code
(Act XIV of 188'1\ s 295, provo (c)-Sale.proceeds, surplus of-s-Prior mortgage­
Contract Act (IX of 1872) s, 44-00ntribution as between co-mortgagors­
Interest to date of realisation, rate of.

If a mortgagee receives any money out of the surplus sa la.prooeeds of a
share in the property mortgaged to him, sold in execution of a decree on a
prior mortgage from some of the mortgagors to whom the share belonged and
against whom the decree was obta ined , he is bound to apply the money to the
satisfaction of his mortgage debt only in ease he receives it by virtue of his
security and not otherwise, although the payment might be made to him by
the said mortgagors in satisfa.otion of other debts due to him f rom them.

Johnson v. Bourne (1) followed.
The Court is quite competent to allow in a mortgage decree interest at the

st ipulated rate up to the actual date of realisation.
Rameswar Koer v. Mahomed Mehdi Hossein Khan (21 and Maharaja of

Bhartpur v . Rani Kanno Des 13) followed

SECOND APPEAL by the plaintiff, Ganga Ram Marwari.
The plaintiff brought a suit for RIl. 4,851 on a mort~age bond

dated the 31st October 1892. The suit wall instituted on the 3rd Febru­
ary 1897, and it was alleged in the plaint that the defendants first party
had eseouted the mortgage bond, on receipt of a loan of Rs, 1,865, in
favour of the plaintiff, the property mortgaged being a 6i·anna share
out of a 7·anna putti, in mehal Arsand, bearing tsuz! No. 4197, or that
treating the putti as sixteen annas, the share mortgaged was 15 snnas,
S gandas, 2 cowries, 1 kra.nt. It was further alleged that the whole putti
bad been leased out to one Lalit Nanin Khaibari at the annual rent of
--- • Appeal from Appelbte Deoree No. 1329 of 189'1, against the deoree of C. 1\{' W.
Brett, District Judge of Bhagulpore, dated March 3, 189'1, modifying the deoree of
Nafar Chandra Bhatta, Subordinate Judge of that district, da.ted April 27,1898.

(ll (1843) 2 Y & C. oa, 268.
(21 (189811. L. R. 26 csi. 39; L R. 251. A. 1'19.
(3) (1900) 1. L. R. 23 All. 181; L. R. ss I. A 35.
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[9541] Bs, 500, and that although the Iesse provided that a. portion of 1903
the rent WaS to be paid to the plaintiff in satisfaction of 80 part of the MARCH 4.

interest due on the mortgage, the plaintiff could not realise anything, --
the lessee having complained that he had been dispossessed from 80 portion A.PG~~~trE
of the land by some of the defendants. The other defendants were des- .
cribed as interested in the mortgaged property, and the pla.intiff prayed 80 C.953.
for future interest according to the terms of the bond up to the date of
realisation and for other reliefs.

The defendants put in different sets of written statements. Amongst
other points, it was oontended (i) that a fourth share in the putti had
been mortgaged by the defendant Nand Kishore Singh and others in 1882
to one Zalim Ohowdhry and another, upon which a auit bad been brought
on the 21st March 1892 and a mortgage decree obtained on the 3let May
1893; that in execution of that decree the said share wag sold for
Bs, 4,805 on the 3rd May 1897 ; that the plaintiff through his mukhtear
withdrew the surplus sale-proceeds, amounting to Bs. 2,397-7, from the
Court on behalf of the said judgment-debtors and appropriated the amount
himself; and that in the eiroumstanoee be was bound to credit the
sum towards satisfaction of the mortgage debt; and (ii) that the
prescribed portion of the rent due from the lessee 80S aforesaid should be
credited in part payment of the mortgage debt under the terms of the
lease.

The learned Subordinate Judge gave the plaintiff a modified decree.
With reference to the rent payable by the lessee of the property to the
plaintiff, he held that under the terms of the lease the plaintiff must
give credit for Rs. 222. the sum which the lessee was bound to pay to
him for each of the five years at the end of each year. With reference
to the plea as to the surplus sale-proceeds. he fouud that the sum was
withdrawn by the defendants, Nand Kishore Singh and others, through
the plaintiff's mukhtear, and it was wholly or in part made over
to the plaintiff, who professed to receive it in satisfaction of another
subsequent debt due to him from them, and he held that under the
provisions of s. 97 of the Transfer of Property Act. the plaintiff was
bound, as second mortgagee of the property sold, to take out the sur­
plus sale-proceeds in satisfaotion of his debt. He accordingly [955]
held that a set-off should be allowed to the claim for Rs. 2,395-7. The
decree allowed interest at the stipulated rate i.e., Bs, 2 per cent. per
mensem, on the principal sum froro tho date of suit, and at the rate of
6 per cent. per annum on the rest from the date of the decree to the
date of the sale.

The plaintiff appealed to the District Judge who varied the
decree as to costs and also as regards the surplus sale-proceeds
aforesaid, In regard to the latter, he found that out of the sum with­
drawn from the Court, the plaintiff accepted Rs. 1,318-14 in satisfaction
of a money-debt due to him froro the owners of the share sold. He did
not think that the provisions of s. 97 of the Transfer of Property Aot
could apply to the case, but held that the plaintiff was in equity bound
to apply the amount received by him as aforesaid to the satisfaction of
his mortgage debt. With regard to the rent due under the lease, the
learned Distriot Judge saw no reason to differ from the finding of the
Subordinate Judge that the pla.intiff had in fact received the money, but
omitted to oredit in satisfaotion of his mortgage debt.

Dr. Rash Beharu Ghose, Babu Karuna Sindhu Mookeriee. and Dr.
Ashutosh Mookeri~ for the appellant.
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Babu Amarendra Nath Ohatterjell and Babu Makhan Lal for the
respondents.

BANERJEE AND HENDERSON, JJ. In this appeal which arises out
of a. suit for money due upon 110 mortgage bond, three points have been
raised for determination in the argument on behalf of the plaintiff­
appellant,-

(i) whether the Court of appeal below was right in holding that a
certain sum of money received by the mortgagee from some of the
mortgagors should be applied to the satisfaotion of the mortgage debt,
merely because it was part of the surplus sale-proceeds of the share of a
portion of the mortgaged property, namely, the share of the mortgagor
defendants, who paid the money, notwithstanding that the payment had
been made by them in satisfaotion of other debts due from them to the
mortgagee;

[956] (ii) whether the Court of appeal below was right in holding
thllot certain rents received from the mostajir or lessee of the mortgagors
should be applied in satisfaction of the mortgage debt; and

(iii) whether the Conrt of appeal below was right in not allowing
interest at the stipulated rate up to the date of realization, or, at any
rate, up to the date of payment fixed by the decree,

Dpon the first point this is how the matter stands. A portion of
the mortgaged property, namely, the share of Nand Kishore Singh
and others, whioh had been previously mortgaged to third party, Was
sold in execution of the mortgage decree obtained by him, the
present plaintiff not being a party to tha.t suit, as the mortgage
in his favour was executed after the institution of the prior
mortgagee's suit; and out of the surplus sale-prooeeda, namely, Bs, 2,395,
a sum of Bs. 1.318 was paid by Nand Kishore Singh and others to the
plaintiff in satisfaotion of another debt due to him. This payment the
learned Judge in the Court below has held should be applied in satis­
faotion of the mortgage debt; and the main ground of the decision is that
section 97 of the Transfer of Property Act makes it imperative that
surplus sale-proceeds should be paid to any person proving himself
interested in the property Bold, that is, to any subsequent mortgagees,
if there be any; and that being so the plaintiff was entitled to apply
this sum in satisfaotion of the mortgage debt, and if he has not chosen to
apply it in that way, he must be compelled to do so.

The learned vakil for the plaintiff-appellant contends that this
view of the law is wrong. In the first place it is argued that section 97
of the Transfer of Property Aot hall no application to this case, as that
section, as the context shows, applies only to oalles under section 96,
that is to oases in which the property sold is subject to a prior mort­
gage, which was not the case here.

On the other hand, the learned vakil for the respondents, the
defendants Nos. 8 to 10 who are the conteating defendants, so far as
this question is concerned, relies upon the case of Padmanabh Bomb­
shenvi v. Khemu Komar Naik (1) 80S authority for holding [957] that
seetion 97 of the Transfer of Property Aot may have application to a.
oase like bhis. But be that as it may, section 295 of the Code of Civil
Procedure. proviso (e), clause (3), would show that the plaintiff was
entitled to elaim the surplus sale-proceeds in satisfaotion of the mortgage

(1) (1893) I. L. R. 18 Bom. 68'.
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debt due to him, and it is not disputed that he had that right. The
question is whether, although he had that right, he was under an obliga­
tion to the defendants Nos. 8 to 10, or any of the co-mortgagors to apply
for payment of the money to him and appropriate the surplus sale­
proceeds in satisfaotion of the mortgage debt. If he was not under any
legal obligation to do so, although according to the highest moral stan­
dard be ought to have done so, it could not be said that the money should
be applied to the satisfaction of the mortgage debt notwithstanding that
it has already been appropriated in some other way. The only ground
upon whioh it oould be said that he was bound to apply for the money
and to appropriate it in satisfacsion of the mortgage debt was that he
had the right, and that his not exercising the right might work to the
prejudice of the co-mortgagors. But on the other hand if the respon­
dent's contentions be given effect to, it might work to the prejudice of the
morbgsgors, out of the sale-proceeds of whose property the payment is
made, and might give their co-mortgagors an undue advantage; for the
surplus may he more than their share of the mortgage debt and may
exceed sne whole of the mortgage debt itself, in which case the entire
mortgage debt may be paid out of the surplus proceeds of the other
mortgagors, the objecting co-mortgagors not having to pay 80 single pice.
It may be said in answer that they would be liable in 80 suit for oontribu­
tion by their co-mortgagors. But so may it be said, if the objecting co­
mortgagors had not obtained any deduction of the mortgage debt out of
the surplus sale-proceeda of their co-mortgagor's property, they may also
obtain contribution from the latter. According to the Isw of this country,
.. Where two or more persons have made 80 joint promise, llo release of
one of such joint promisors by the promisee does not discharge the other
joint promisor or joint promisors; neither does it free the joint
promisor so released from responsibility to other joint promisor
or promisors" (section 44 of the Indian Contract Act). If the
release of [958] one of several joint promisors does not affect
the rights of the promisee as againet the othor promisors, the
qualified release of llo part of the mortgage security in favour of some of
several joint mortgagors, resulting from the mortgagee not seeking to
enforce his right all against any surplus aale-proeeeds of such part when
sold in satisfaotion of 80 prior mortgage, ought not to affect the mort­
gagee's right.

Moreover, the observations of Vice-Chancellor Knight Bruce in
Johnson v, Bourne (1) go to show that it is open to the mortgagee to
forego his security if he has confidence in his debtor. Then, again, it
should be observed that if any such obligation in the mortgagee, &S the
respondent contends for, were to be inferred {rom the existence of his
right to claim the surplus sale-proceede, it would relate to the whole of
the available surplus aale-proeeeds, and not merely to the portion thllot
may come to his hand, to which the Court of appeal below thinks it
ought to be limited.

If there be any hardship to any of the co-mortgagors, it is always
open to them, when entering into the mortgage contract, to inllert a
stipulation that the security, or its equivalent in money, if it should be
converted into money by any enforced sale, should be primarily answer­
able for the mortgage debt, and that their personal liability should arise

(1) (l8il5)!J '1. & C. os, 268,277.
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1903 only in the event of the security, or its equivalent proving insufficient.
MABOH 4. There is no such stipulation in the mortgage deed in this case.

ApPELLATE For all these reasons we are of opinion that the rule of law laid by
OIVIL. the learned District Judge as the basis of his judgment, namely, that the

30 C. 98S. moneys received by the mortgagee from certain of the mortgagors out of
the surplus sale-proceeds of their share of the mortgaged property should
be appropriated to the satisfaction of the mortgage debt merely
because it WaS part of such surplus, notwithstanding that it had been
paid in llatisflloction of their debts, cannot be accepted as correct. But
this does not dispose of the question. It remains to be considered
whether the amount reoeived has been received by the mortgagee by
means of or by virtue of the security. If it was so received, it should
be appropriated to the satisfaction of the mortgage debt. This is
[969] the rule laid down in the case of Johnson v. Bourne (1) just refer­
red to, and it is in our opinion a just and equitable rule which ought to
be followed.

The question remains then, was the sum of Rs. 1,318 received by
means of or by virtue of the security? Upon this point the first Court
in its judgment says at page 33 of the paper-book: "On the 4th June
1897, the defendants Nos. 8 to 10 made a petition to this Court stating
that the plaintiff, in collusion with the defendants Nand Kishore
Chowdhry and others, whose share was so sold, was not withdrawing
that sum in part satisfaction of his dues under the bond (Exhibit I in
suit); tha.t an injunction should be issued aga.inst those defendants
restraining those defendants from withdrawing that amount; the plaintiff
should be required to take out that sum and a robokari should be sent to
that Court not to payout that sum to the defendants. That petition was
shown to the plaintiff's pleader. who wrote the word 'object' on the
petition. I fixed the 7th June for hearing that petition. On 5th June,
however, those defendants applied through the plaintiff's mukhtear who
is conducting the suit on his behalf to withdraw the money, and the
money was withdrawn, and it was wholly or in part made over to the
plaintiff who professes to have received it in satisfaction of another Bub­
sequent debt due to him from them." And this the Subordinate Judge
characterises as II a piece of nasty dodge of the plaintiff," Now it should
be borne in mind that the present suit was instituted on the 3rd of
February 1897, and the application for payment of the money was made
on the 5th of June following, through the plaintiff's mukhtear who was
conducting the present suit; and if the money was paid in these circum­
stances upon an application being made by the plaintiff's mukhtear, it
would follow that the money was received by virtue of the security, and
the case will come within the rule laid down in Johnson v. Bourne (1),
and the appropriation in part satisfaction of the security would be right.
Upon this point, however, the Lower Appellate Court hail neither ex­
pressly affirmed nor expressly negatived the finding of the first Court.
What the learned District Judge in the Oourt of appeal below says is
this :-" Money [960] was due to him (the plaintiff) from the proprietors
of the share sold on a simple money bond. He allowed those persons to
take out the sale-proceeds and then accepted from them Rs. 1,318-14 in
satisfaction of that debt. The Subordinate Judge stigmatizes this con­
~~~~~atrocio~s ' and' a nasty dodge,' and though perha.ps the terms

(1) (1848) 2 Y. & O. Oh. 268.
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applied are a little too forcible, there can be no doubt that the plaintiff
allowed the sale-proceeds to be withdrawn for his own.adventsge."

The learned vakil for the respondent contends that thie negatives
the first Court's finding. We are not prepared to accept this view as
correct, It is true that the District Judge tones down the stringency of
the remark as to the plaintiff's conduct but that is done in 1), very quali­
fied way. The learned Judge merely says that the strictures are "a little
too forcible." That being so, we think that the case must go back to the
Lower Appell!lote Court in order that it may determine whether the fin­
ding of the first Court upon this point in the pa,ssage of its judgment
quoted above is correct. If it is not, the conclusion arrived at by the
Lower Appellate Court will stand. If it is not. the deduction of
Bs, 1,318-14 allowed will have to be disallowed.

The second point as was practically conceded is concluded by the
finding of faot arrived at by the Lower Appella.te Court.

As to the third point the learned pleader for the respondent very
properly conceded that upon the authority of the case of Rameswar
Koer v. Mahomed Medi Hossein Khan (1) and the case of the Maharaja
of Bhartpur v, Rani Kanno Dei (2) interest must be allowed at the stipu­
lated rate up to the date of realization; but he contended that as the
firet Court did not allow that, and there was no appeal against the decree
of the urst Court on that point by the plaintiff, it was not open to the
plaintiff to raise that question now. That no doubt is so, but as the
decree of the Lower Appellate Court must, upon the first ground taken
in this appeal, be set aside and the case sent back to that COIut and a
new decree will have to be made by the Lower Appellate Court after
the remand; if tha.t decree ill not a mere re-sffirmance of the decree
alrea.dy made, but is to be a. different decree by reason of the
[961] disallowance of the deduction of Rs. 1,318, in that case interest
will have to be allowed at that stipulated rate up to the date of
realizatiou.

The decree of the Lower Appellate Court ill accordingly set aside
and the case sent baok to that Court to be disposed of with reference to
the directions contained in this judgment, Costs will abide the result.

Appeal alloioed: Case remanded.

so C. 961.
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HARISH CHANDRA TEWARY v. CHANDPORE COMPANY, LIMITED.*
[25th March, 1903,]

Execution oj decree-Civil Procedure Code (Act XIV oj 1882l ss. 234, 372-Decree for
money-Limited Compa»?I. debts and liabilities of-Transfer of the properties of
the Oompany to o: third party-Dissolution oj Limited Company-Legal represen­
tative.

A obtained a decree for money lIgainst a certain limited Oompa.ny. The
Company had sold all their properties to a third person who aga.in sold his
rIghts to a.nother limited Compa.ny On lion a.pplicaotion for execution of the

* Appea.l from Originaol Order Nos, 160 and 161 of 1902 a.ga.inst the order of Ja.du
Nath Das, Subordinate Judge of Murshidabad, dated Jan. 25, 1902.

(1) (1898)}. L. R.26 Cal. 39 ; L. R. (2) (1900) I. L. R. 23 All. 181; L. B,
~5 I. A. 179. 28 I. A. 35.
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