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oLy T. [927] CRIMINAL REFERENCE.
CRIMINAL -

REFERENCE,
—— CORPORATION OF CALCUTTA v. ADMINISTRATOR-GENERAL OF
go% 13221?(;‘ BENGAL.* [Tth July, 1903.]

Administrator General of Bengal—=Sanciion to prosecute Administrator to estate of
deceased person—Public servant, of fence by—Criminal Procedure Code (det V of
1898), 5. 197 —Calcutta Municipal Act (Bengal 111 of 1899), ss. 320, 574.

The Administrator General of Bengal, who was appointed by the High
Court administrator to the estate of a decensed person, was served with a
notica by the Calcutta Municipal Corporation under s. 320 (i), ol. (b) ot
Bengal Aot III of 1899, requiring him to remodel a privy on certain premises
belonging to that estate. In consequence of his not complying with the
requisition he was prosecuted under s. 574 of the Act.

At the trial it was contended that ag the Administrator General of Bengal
was a public servant not removable from his office without the sanction
of the Government of India, he could not, under the terms of s. 197 of the

Criminal Procedure Code, be prosecuted without the sanction of such
Government :—

Held, that the sapcbion of Government was not necessary for the institu-
tion of the prosscution, s. 197 of the Criminal Procedure Code not being
applicable to a case like the present; that the Administrator General of
Bengal was in charge of the pramises, in respect of which the offence
charged was said to have been committed, not by virtue of his offics, but
by victue of his appointment by the Court as administrator to the estate

of the deceased ; and that he was charged with having committed the
offence in the latter capaacity.

Nando Lal Basak v. N. N. Mitter (1) followed.

REFERENCE under 8. 432 of the Code of Criminal Procedure.

In this case the Administrator General of Bengal was, by an order
of the High Court, appointed administrator to the estate of one Agsaram
Burmano deceased, which consisted inter alia, of the premises No. 54
Cotton Strest in the town of Calcatta.

On the 25th November 1902 a notice was served by the
Mupiecipal Corporation of Caleutta, on the Administrator General
requiring bim, under 8. 320 (1) (b) of Bengal Act III of 1899, to [928]
thoroughly remodel the privy belonging to the premises in Cotton Street.
The requisitionin the notice not having been somplied with, the Adminis-
trator General was summaned by the Municipal Magistrate of Calcutta
to answer to charge under s. 574 of the Act. At the trial it was contended
on behalf of the Administrator General that he being a public servant and
removeable from his office by the Government of India be could not,
under the provisions of 8. 197 of the Criminal Procedure Code, be
prosecuted without the sanction of that Government.

On the 25th June 1903 the Magistrate referred, under s. 432 of the
Code of Criminal Procedure, for the opinion of the High Court the
question,—whether the Administrator General of Bengal could be pro-
gecuted under the Calcutfia Municipal Aet without the sanction of the
Government for non-compliance with the requirements of the Act in
respect of houses vested in him as Administrator General.

* Griminal Reference No. 6 of 1908 by P. N. Mukerjee, Municipal Magistrate o
Calcutta, dated Jupe 29, 1903.

(1) (1899) I. L. R. 26 Cal. 852,
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The letter of reference was a8 follows:— 1908
. - * Under the provisione of section 432 JULYY.
Corporation of Caleutta v.4dminis- of the Code of Criminal Procedure I have —_—
trator-General of Bengal as admini- the b for. § b i
strator to the state of Assaram e honour 6o refer, for the opinion of CRIMINAL
Burmano under section 330 (1) () toe Hoo'ble High Court,the following RERERENCE.
of Aot 11T (B. C.) of 1899 question of law which has arisen in the —
. : hearing of the marginally-noted case. 30 C. 927="7
2  In this case tha defendant has been prosecuted for not making certain C, W. N. 750.
ganitary improvements in compliance with a notice served or him in respeot of
promises No. 54 Cotton Street, which form partof the estate of the last Assaram
Burmano, the Administrator General bhaving been appointed administrator of the
estate by an order of Court on the death of the executors appointed by the will.
“8. The defendant contends that as under the Administrator General's Act as
amended by Act V of 1902 that officer is a public servant appointed,paid and remove.-
able from his office by the Government of India, he could not be prosecuted without
the sanoction of that Government under 8. 197 of the Code cf  Criminal Procedure for
aots done as sugh public servant, and he includes therein everything done in the
discharge of his official fanctions, e.g., carrying out sanitary improvements in pre-
mises which form part of estates vested in him. He has to do with such premises
only in his official capacity as Administrator General.
4 On behalf of the prosecution it is urged that previous samction under
s. 197 of the Code of Criminal Procedure is necessary in those cases ir which
the offence charged i8 an offence whish can be committed by a public servant
only, i.e., cases in which being a public servant is a necessary element. in tha
[924] offence, and this view is supported by the recent decision of the Madras
High Court in the case of The Municipal Commissioners for the City f Madras v.
Magjor Bell (1) and the Oalcutts oase of Nundo Lal Basak'v. N. N. Mitter (2). In
thege oases the defendants were prosecuted by name. In the present case the
defendant is referred to in the application for summons both as Administrator
General of Bangal ard as administrator to the estate of the late Assaram Burmano.
I am not sure if that makes any difference.
“5. The question for decision is whether, the Administrator General of Bengal
can be prosecuted under the Calcutta Munioipal Aot without the sanoction of the
Government for nor-complianes with the requirements of the Aot in respect of the
large number of hougss vested in him as Administrator General.”

Mr. Donogh (Babu Dwarka Nath Chakravarti with him)or the Corpo-
ration of Caleutta. The question is whebher the Adminisfrator General of
Bengal, who is a public servant, can be prosecuted under the ecircvm-
stances of this cage without the sanction of the Government of India. He
was called upon by the Corporation %o carry out certain sanitary
improvements in certain premises, of which he was appointed adminis-
trator by the Court. This he did not do, and has in consequence been
prosecuted. The improvements he was called upon to make would not be
made by him in his official capacity as Administrator General, but ag his
capacity of administrator to the estate of the deceased, and they could
have been equally made by anyone else whom the Court might have
appointed administrator. The acoused is nob being prosecuted as the
Administrator General of Bengal ; the fact of his being the Administrator
General is accidental. If your Lordships will refer to the letter of
reference, it will show that in the application for summons in this case
the accused is referred to both a8 Administrator General of Bengal and
a8 administrator to the estate of the late Assaram Burmano. No sanction
was therefore necessary. Previous sanction under s. 197 of the Criminal
Procedure Code is necessary only in those cases in which the offences
charged are such a8 can be committed by a public servant as such, and
they are defined in Chapter IX of the Penal Code : Nando Lal Basak v.

N. N. Mitter (2), The Munictpal Commissianers for the City of Madras v.
Magor Bell (1).

(1) {1901) L. L. R. 25 Mad. 15. (2) (1899) L. L. R. 26 Cal. 852.

695



30 Cal. 930 INDIAN HIGH COURT REPORTS {¥ol.

1908 Mr. Camell (Babu Surendra Nath Roy with him) for the Adminis-
JULY 7.  trator General of Bengal. It is conceded by the prose- [930] cution that
- the Administrator General i a public servant as understood by s. 197 of
B%%;’gg;é‘& the Criminal Progcedure Code. The whole question is a matter of construe-
—_— ion. There is a conflict of authority, and in that case, sections of the
30 C. 927==7 Code must be construed on their plain wording. Acts of which a public
C. W. N. 780. goryant is accused ‘‘as such public servant’’ include all acts done by him
in the discharge of his offisial functions, If the acoused were not the
Administrator General, he would be in no way connected with the

premises. The offence alleged against him can be alleged against him

only in bis official eapacity. He is accused asg a public servant, and is,
therefore, entitled to the protection under 8. 197 of the Criminal Proce-

dure Code. It is true that on the death of the executors under the will,

the Court passed ap order appointing the Administrator General of

Bengal administrator to this estate, but that was only by way of
procedure. On the failure of executors appointed by the will, and on

the failure of the next of kin to apply for Letters of Administration, or

for the appointment of an administrator, the Administrator General by

virtue of his office is entitled to have himself appointed administrator to

the estate of the deceased : see 8, 16 of the Administrator General's Aet (II

of 1874). Acts gommitted or omissions made by the Administrator General

in the discharge of his official duties are not accidental to the offige, but

a necessary consequencs of his appointment to that office. In the cases

of In re Gulam Muhammad Sharifuddaulah (1) and Sreemanto Chatterjee

(2) it was decided that sanction was necessary before a public servant

oould be prosecuted for acts done in the discharge of his daties. The

decision in The Municipal Commaissioners for the City of Madras v. Major

Bell (3) was based on the omisgion in 8. 197 of the Criminal Procedure

Codes of 1882 and 1898 of the second paragraph, which was to be found

in the corresponding section of the Code of 1872, viz., 8. 466. I was

svidently not the intention of the Liegialature to limit the applieation of

8. 197 of the present Code. The second paragraph was omitted from the

later Codes because it was redundant. S. 197 of the present Code,

which differs in wording from s. 466 of the Code of 1872, embodies

[981] both the first and second paragraphs of 8. 466 of the Code of 1872,

The authorities quoted against the defence are nob applicable, as in
thosa cases the proceedingd were taken against the individual ; whereas in
thig case the question submitted to this Court is whether sanction is
necessary for the prosecution of the Administrator General in respeet of
aots performed with reference to estates vested in him as Administrator
General. Clearly the accused is charged in his official capacity. The
Government of India is responsible for the pubile acts of public servants
done within the scope of their anthority, and the object of &. 197 is that
a cortain formality should be observed for the protection of publie
servants from groundless prosecutions, namely, that the sanction of the
Government be first obtained.

BANERJEE AND HANDLRY, JJ. This is a reference by a Presidency
Magistrate, namely, the Municipal Magistrate of Caloutta, under the first
part of section 432 of the Code of Criminal Procedure ; and the question
upon which our opinion is asked as stated in the 5th paragraph of the
letter of reference is ** whether the Adminigtrator General of Bengal can

(1) (1886) I L. R. 9 Mad., 439. (3) (1901) I. L. R, 35 Mad. 15.
(2) Unreporied.
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be progecuted under the Caloutta Municipal Aet without the sanction of
the Government, for non-compliance with the requirements of the Aeb in
respect of the large number of houses vested in him as Adminisbrator
General.” Though the question is stated in the manner set out above,
in paragraph (2) of the letter of reference is stated a fact which bas some
bearing upon the question submitted to us for our opinion ; and that fact
is this,—that the Administrator General has been appointed admini-
strator to the estate to which the house in question appertains, by an
order of Court on the death of the execubors appointed by the will of the
late proprietor. That being then the question submitted for our opinion,
the point for consideration is whether the sanction of the Government is
necessary for the institution of the prosecution in a case like that con-
templated in the reference.

Now the provision of law requiring the sanction of Government is
that embodied in section 197 of the Code of Criminal Procedure which
says that *‘ when any Judge or any public [932] servant not removable
from his office without the sancbion of the Government of India or the
Local Government, is accused as such Judge or public servant of any
offence, no Court shall take cognizanee of such offence except with the
previous sanction of the Governmeut having power to order his removal,”
&o., &e.; and tho guestion then is reduced to this, namely, whether the
party charged with the offences under the Calcutta Municipal Act, III
(B. C.) of 1399, is accused as a public servant of the offences charged.
The party holds the office of Administrator General of Bengal, and as
such bhe is nobt removable from his office without the sanction of the
Government of India. That is conceded ; but the contention of the
learned counsel for the Corporation of Caleutta is that the party aceused
i8 not acoused in this case a8 the Administrator General of Bengal; that
the fact of his being the Administrator General of Bengal is only an
acoident ; and that another person might have been appointed ag admini-
strator to the estate of the late Assaram Burmano and placed in charge
of the premises in respee’ of which the offence charged is said to have
been committed. And in support of this contention we are referred to
the 4th paragraph of the letter of reference in which it is stated that in
the present oase the defendant is referred to in the application {or sum-
mons both as Adminigtrator General of Bengal and as administrator to
the estate of the late Assaram Burmano,

1t is further argued on behalf of the Corporation of Caleutta that
gection 197 of the Code of Criminal Procedure is limited in its application
to that class of offences which are defined in Chapter IX of the Indian
Penal Code, and which ean be committed only by a public servant as
such ; and in support of this view the case of Nanda Lal Basak v. N. N.
Mitter (1) is relied upor, and also the came of The Municipal Com-
massioners for the City of Madras v. Major Bell (2).

On the otber hand, the learned counsel for the opposite party
argues that we must take the words of section 197 as they are, and that
those words, taken as they are, would cover a case like the
present, where a public servant, npamely, the Administrator
[933] General of Bengal, who is not removable from his office without
the sanction of the Government of India, is sccused of an offence not
in hig private capacity in which he hag no coneern with the premises in
respect of which the offence chargsed is said to have been committed,

(1) (1899) 1. L. R. 26 Cal. 852, (2) (1901) L. L. R. 25 Mad. 15.
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1908  but in his official capacity as Administrator General of Bengal in which
JoLy 7. ompacity alone he bas any concern with the said premises ; and in

— support of this contention In re Gulam Muhammad Sharifuddaulah (1)
CRIMINAL is cited.

REF‘_;ENG‘E' After considering the arguments on both sides, the coneclusion we

30 C. 927=17 come %o is this, that section 197 of the Code of Criminal Procedure is

C. W. K. 750 ngot applicable to a case like the present, and that the sanction of the
Government i8 not necessary for the institution of the prosecution such
as the letter of reference contemplates. It is true, the party charged
with the offence in this case holds the office of Adminigtrator General of
Bengal ; but it is only an accident that the holder of that office is in
charge of the premises in question. The capacity in whieh he is charged
is his capacity as administrator to the estate of fthe late Assaram
Burmano, a oapacity which might have belonged to him even though
he had not been the Adminigtrator General of Bengal, for the Court
might in cerfain events have appointed any other person than the
Administrator General as administrator o the estate of the late Assaram
Burmano ; and the Administrator General of Bengal is in charge of the
premiges in question not by virtue of bis office but by virtue of his
appointment by the Court as administrator to the estate of the late
Apsaram Burmano. The requirement of section 197, that the party
charged should be acoused a8 a public servant of any offence, is, there-
fore, in our opinion not satisfied in this case. The view we take is in
accordance with that taken inthe case of Nando Lal Basak v. N. N.
Mitter (2).

It is unnecessary for us in this case to express any opinion as fo
whether section 197 of the Code of Criminal Procedure is absolutsly
limited to the offences defined in Chapter IX of the Indian Pensal Code.
All we decide now is that in a case like the present, one of the require-
ments of tho section, namely, the one we have referred to above, that
the party charged is accused as a public servant [934] of the offence
with which he is charged, has not been satisfied, and that the section,
therefore, does not apply to this case.

The reference will be returned with the expression of our opinion
embodied in the foregoing observation.

20 C. 934(==17 C. W. N. 806.)
ORIGINAL CIVIL.

EADAMBINI DAsst v. KUMUDINI DAssI*
[15th July, 1908.]

Practice—Evidence on commisston—Oaths Act (X of 1873) s. 18—Foreign Territory—
Civil Procedure Code {Act XIV of 1882) ss. 387—899.

A commission was issued by the High Court to take the evidenoce of a
witness in Chandernagore (French territory) s. 887 of the Civil Procedare
Code; and the provisions of the Code, so far as they applied, were complied
withi—

Held, that the commission was rightly issued and executed under ss. 387
and 399 of the Code.

* Origiral Suit No. 11 of 1902.
(1) (1886) L. L. R. 9 Mad. 439. (3) (1899) I. L. R. 26 Oal. 852.
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