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Babu Boidlla Nath Dutt for the petitioner.
Dr. Ashutosh Mukerjee for the opposite party.
BANERJEE AND PARGITER, JJ. After hearing the learned vakils on

both sides, we are of opinion thllot this Rule must be discharged on the
simple ground tha.t the application of the petitioner, which is evidently
an applicabion under sub-section 6 of section 195 of the Code of Criminal
Procedure, ought to have been made to the Commissioner of the Bhagal
pur Division, and not to this Court, regard being had to the provisions
of section 15 of Regulation V of 1893, and sub-section 7, clause (a) of
section 195 of the Code of Criminal Procedure. By sub-section 6 of
flection 195 any sanction given or refused under this section may be
revoked or granted by any authority to which the authority giving
or refusing it is subordinate; and Bub-section 7 says: II For the pur
poses of this section every Court shall be deemed to be subordinate
only to the Court to which appeals from the former Court ordinarily
lie that is to Bay, where such appeals lie to more than one Court, the
Appellate Court of inferior jurisdiction shall be the Court to which such
Court shall be deemed to be subordinate." That makes tho Court of the
Commissioner of the Bhagalpur Division the proper Court to which to
make the application.

That being so, we cannot entertain the present application, and the
Rule must be discharged with cOBtS.

Rule clischarged.

30. C. 918 (=7. C. W. N. 510.)

[918] CRIMINATJ REVISION.

MAROMED NUR v. BIKKAN MARTON.*
l22nd Jsn., 1903.]

Evidence-Order unsupported by evidence-Crimin/%! Procedure Code (Act V of 189B)
8. 147.

In proceedings under R. 147 of the Crimina.l Procedure Code, the first pa.rty
filed their written statement and the Magistrate having declined to give the
second party time to file their written statement, m ..de an order under that
section in fa.vour of the first party without recording any evidence:-

Held, that the :ftlagistrate ought to have had some evidenoe in proof of the
allegations contained in the written statement ; and that there being no such
evidence upon wb ich the order could be supported, it should be set aside.

Haro Moharl Sarda" v. Gobilld Sahu (1) distinguished.

TRIS was 110 Rule calling upon the District Magistrate of Patna and
upon the first pa.rty to show cause wby the order of the Sub-divisional
Officer of Bibar of the 25tb September 1902 should not be set aside on
the ground that there was no finding that a dispute likely to cause !II

breseb of the peace existed, and that there was no evidence upon which
tbe order could be supported.

The Sub-divisional Officer of Bihar, on the basis of a police report
and 110 petition filed by one of the first party, drew up proceedings under
s. 147 of the Code of Criminal Procedure calling upon the parties con
cerned to put in written statementB of their claims on the 25th Septem
ber 1902, and to be ready with oral and documentary evidence, BO that
an inquiry might he held whether the second party had got the right to

• Criminal Revision No. 1185 of 1902 against the order of E. F. Ainslie, Sub
divisional Officer of Bihar, dated Sept. 25, 1902.

(1) (1902) 7 C. W. N. 3.

088



it] MAHOMED ·NUR V. BIKKAN MAH'rON 30 Cal 920

put up III dam at the mouth of the canal running west of the Karai reser- 1903
voir. and whether the second pllor~y had go~ the right to prevent the first JAN. 22.
party from clearing away the obstructions existing at the mouth of tho
canal, and meanwhile he directed the issue of notices under s, 144 of the c:;~~~~.
Criminal Procedure Code to both the parties.

[919] On the 25bh September the second party filed a petition ask- 30 G. 918='l
ing for a. tortnif.;bt's time in order to file their written statement, but the G. W. N. 810.
Subdiviaional Officer refused the application. 'I'he first party, however,
filed their written statement, and the Subdivisional Officer without
taking any evidence made an order in their favour permitting them to
cut and remove the dam, and directing the second party not to offer any
resistance.

Babu Umakali Mukerjee (Maulvl Mahomed Mustafa Khan with him)
for the petitioners. The order in this case is one under s, 147 of the
Criminal Procedure Code, and the Magistrate has made it without
having before him any evidence of the facts. In making an order
under s. 147, the procedure to be followed is that which is laid down
in s, 145. The Magistrate could not make this or-der without some
evidence to prove the allegations contained in the written statement of
the other side: Ram Krista Petra v. Aqhore Nas7car (1).

Moulvi Mahomed Ishfak (Babu Jou Gopal Ghose with him) shewed
cause. I submit that the Magistrate had jurisdiction to make the
order. It has been decided tha.t an order can be made under s. 145 of
the Criminal Procedure Oode on written statements filed by the parties,
without any evidence of any kind: Haro Mohan Sardar v. Gobind
Sahu (2). The Magistrate is not bound under s. 147 to take evidence.
Be had jurisdiction to make the order he did on the materials that were
before him, and he having such jurisdiction this Court cannot interfere.

BABINGTON AND BRETT, JJ. In this case a Rule was granted
calling upon the District Magistrate of Patna and upon the first party
to shew esuse why the order of the Bubdivisionsl Officer of Bihar, of the
25th September last, should not be set aside on the ground that there
was no finding that a dispute likely to cause a breach of the peace
existed; and that there was no evidence upon which the order could be
supported.

The former of the two grounds was not pressed before us in
argument, the argument being directed to the latter ground. namely,
that the order was made without any evidence of the fact which
would justify the Magistrate in making the order [920) which he did,
under saobion 147 of tbe Code of Criminal Procedure.

The judgment was not given at once, because, our attention was
drawn to a case (2) by the learned vakil, who appeared to show cause
against the Rule, which, he said, established the proposition that an
order could be made under section 145 on the written statement filed by
the parties without any evidence of any sort whatever. We referred to
the case (2), and we find that it is not on all {ours with the present case,
because, in it an order was made, it is true on tbe written statement of
one of the parties, but it was made on the express admission of the other
party; and therefore it is not an authority for the proposition that an
order can be made without evidence where tbe party, who in the
ordinary course of things, would oppose the order, does not expressly
admit the allegation made by the other party.

---------
(1) (1902) 6 o. W. N. 925. (2) (1902) 7 C. W. N. ;)51.
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1903 In the present case the Magistrate appears to have had .before him
JAN. !l2. no evidence of any of the faots which would entitle him to make the

order in question. The order in question is in fact made under section 147
g~~~~~~. in which it is provided that the procedure to be followed in making

this order is that which is laid down in section 145. In our view, the
30 C. 918=1 Magistrate ought to have had some evidence in proof of the allegation
C. W N. 510. oontained in the written statement, and that he ought Dot to have

made the order without having some evidence to that effect before him.
On that ground we set aside the order, and direct that the

't13.gistrate do proceed according to law.
The Rule is made absolute.

Rule absolute.

30 C. 921(=7 C. W. N.701).

[921] CRIMINAL REVISION.

KEDAR NATH SHAHA v. EMPEROR.':'
[17th June, 1903.]

Court-fee stamp, sale of-" Sale" -Exchattge-Transfer 0/ stamp 011 promise that
one of equal value would be returned-Gourt-fees Act (VII of 1870) s, 34, cl. (3).

Where a. mukhtea.r who had purchased a court-fee stamp for a client,
transferred it to another client, the latter having agreed to return to the
mukhtear another court-fee stamp of the same value, and was convicted of
"11 offence under s, 34 of the Oourt-fees Act :-

Hetd, that there had been no 'sale' of the stamp within the meaning of
s. 34 of the Oourt-Ieas Act (VII of 1870), and that the oonvietion should be
set aside.

RUJJE granted to the petitioner, Kedar Nath Shsha,
This was a Rule calling upon tbe District Magistrate of Bogrs to

show cause why the conviction and sentence of the petitioner should not
be set aside.

The petitioner. a mukhtear of the Criminal Court, who had pur
ehased a court-Iee sbamp of the value of 8 ann as lor a client, transferred
the stamp to another client of his who had immediate Deed of it for the
purpose of submitting a. petition to the Magistrate. The latter client
promised to return to him another court-fee stamp of the same value, when
the client for whom the stamp bad originally been purchased arrived in
Court.

The petitioner was convicted in flo summary trial and fined, UDder
s. 34 of the Court-fees Act of 1870, by the Deputy Magistrate of Bogra on
the 23rd April 1903. 'I'he judgment of the Lower Court was as follows:

.. Summary and Reasons :-
This is case of sale of court-Iee stamp under section 34, Coutt·fees Aot.
The accused is a mukhsear of the Oriminal Court. He transferred a court- fee

stamp to It cl isnt of his who had immediate need of it for the purpose of submitting
iIo petition to the Magistrate.

[t22] The court-fee stamp of 8 annas was in the hand of the mukhtasr, pur
"hilosed before for 3lnother client, but at the time he had no use for it. He therefore
transferred it to the new client.

The mukhtear says that this now client promised him to return another court.
feo stamp of equa.l value when the vendor arrived in Court. This statement I
lloIloept to bo correct, as there is no evidence to the contrary. Now, it is pleaded for
the defence thl1t b~ this transfer of Court-fee the mukhtea.r has not effected a sale,
but only caused an exchange.

* Oriminal Revision No.447 011903, against the order of M. K. Bose, Deputy
Maogistrate of Bogra; dated Aprill1S, 1903.
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