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The ea.nction undoubtedly covered the new charge, as it was based
on the same fa.ots, and under the provisions of seebion 230 of the Code of
Criminal Procedure, no additional sanction was required.

Rule disoharged.

80 O. !l10 (=8 O. W. N. 17.)

[910] FULL BENCH.

TARA PROSAD LARA V. EMPEROR.* [23rd ~hy, 1906.]
"Complaint," meaning o/-Prosecl/tion /01' adultery or mlticin(J aWQ.?! a marriea

woman-Oriminal Procedure Code (Act Vol ISge), SS. 4. C/. (h), 199.
The word" complaint," referred to in B. EJ9 of the Code of Criminal Pro

cedure m811US 110 .. complaint" as defined by s. 4, cl. (h) of th'lt Ooda,

Jatro. Shekh v. Reaeai Shekh (1) distinguished.
[Foil. 12 Cr. L. J. 50=8 I. C. 1l6r=3~1 P. R 1910 Cr. =32 P. 'T>. R. 1911=51 P.

W. R. 1910 Or.]

REFERENCE to a Full Bench in Criminal Appeal by Tars Prosad
IJahllo and othera.

On the 7th December 1902, one Doyal Chand Mandel laid an
information at the Mograhab police station to the effect that he bad
some five or six days before the occurrence complained of, gone to
Chermaris Aba'] to cultivate bi!! land, leaving at home his grandmother,
fa.ther, and his wife, who waa 17 years of age, While away from home
be received information that his wife had been carried away from the
house, On his return home he found bis wife 011 the roadside, and she
told bim that on the previous night, after taking her meal, as she came
out of the house, the accused caught hold of her, gagged her by pubbing
a cloth into her mouth, and carried her to a jute-field lying to the north
of the bouse, where they forcibly ravisbed her. She was detained in
the jute-field that night and the whole of the next day.

Doyal Chand Mandai charged the accused with the offenoe of
forcibly oommitting rape upon his wife. The case was sent up by the
police under ss. 342, 352 and 354 of the Penal Code, and came before a
Deputy Magistrate who committed the accused to take their trial at the
Sessions on charges framed under 8S. 376, 497 and 498 of the Penal
Code. The accused were placed upon their trial before the Addi
tional Sessions Judge of the 24-Peruanas and a. jury. and at the trial
a further charge was added under 8. 366 of the Oods.

[911] The jury acquitted the sceused on the chargee under se. 366,
376 and 497, but convicted them under s, 498. 'I'he accused appealed
to the High Oourt.

At the bearing of the appeal, iti WI\S contended on behalf of the
appellants that as the husband had only laid an information to the
police and had not made a complaint as required bye. 199 of the
Criminal Procedure Code, the Court could not take cognizance of thG
esse ; the conviction was therefore ilhg:J,1 and must be set aside. It was
also oontanded that if the information WItFl a' complaint' wilibin the
meaning of B. 199 of the Oode, it W!l.Fl a complaint of offences under

* Heference to Full Bench in Criminal Appe:>l No. 991 0-'1 190Z.
Full Bench: Sir Francis W. Maclean, K.O.I.E., Chief Justice, Mr. Justice Ghose,

Mr. Justice Ra.mpini, Mr. Justice Henderson and Mr. Justice Gelds.
(11 (1892) I. L. R. 20 Cal. 488.
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88. 366 and 376 of the Penal Code, and not" complaint of an offence under
s, 498 of the Penal Code; and if it was not a complaint of an offence
under B. 498, then a. 238, ol, (3) of tho Crimina'! Procedure CO:1O made
tho conviction illegal, and the case of Ohemon Garo v. Emperor (1) was
relied on. .

30 C. 910::;g On behalf of the Crown it was contended that .. complaint" in
C. W. N.17. 8.199 of the Criminal Procedure Code should be construed in its ordinary

sense and not limited to" complaint .. as defined in that Code. and
reliance was placed on the case of Jtura Skekh. v. Reazat Shekh (2).

Tho Criminal Bench of the High Court (HARINGTON and BRETT,
J,J.) being of opinion that the decisions in the two cases cited were ir
reconcilable.referred the matter to flo Full Beneh in the following terms :

The appellants in this case have been oouv ioted of an offence under sectiou 4g8
of the Indian Penal Code, and have been sentenced to 18 months' rigorous impel
soumcub.

'.rhe facts are as follows :-
00 December 7th, 1902, Doyal Chand ]\fand~1 I~id an informa.tioa at the Mogr~.

hat polioe station to the following efleot:-
.. I, Doyal Chand 1\{au<lal of Sbibpur, on com ing to the thana, am making this

statement that five or six days before the occurrence I went to Charmaria Aba;! to
cultivate my land. There were in the house myoid grandmother, Saramoni Bewa,
father, Ch~ndi Churn MandaI, and wife, Narain Das i, aged 17 years. Ram Mandal
of Tashula. village sent. me intormatiou in the e,herlloon of last Thursday that my
father is not finding out my wife who h:~s been carr ied awa,y from the house, but is
not known to which place or by whom she has been oareied away. On reoeipt of
this information I returned home ill the night of the aforesaid Thursday, and I
heard from my father, Ohandi Churn Manda], verbally that on the 9th July last,
[512] Wednesday, he had been to Bails. Chaudl to the house of my sister: my grand
mother the aforesaid Saramoni Das i, and my wife, Nara.in Daai , were only in the
house. She was not to be seen ~,nywhere from the evening. On Ieaming this I
was very much anxious. At abe'lt 10 P.M. in the night Nibaran Haldae of'l'ashrala
village cal led me and said th"t when your wife was being oarried by Jogen Laha,
Tara Prosad Laha and Uma Oharan Das of Bhibpur village, I met them on the way.
When Jogen, Tara Prosud and Ums Charan Das fled away, your wife oaught hold ot
my feet and was cey ing. At that time Kala Chaean Haldar of Tashrala village,
who was coming with him from Sal ipat, also saw my wife, On hearing this I wont
with him to the roadside, where my wife was said to have taken her seat and to
have been ery ing, and when we arrived there my wife caught hold of my feet,oried
and said that yesternight when she was .going to wash her mouth and hands after
taking her meal at about 8 p,M. and just as she came out Tara Proaad and Jogendra
Laha of Shibpur caught hold of her, gagged her by puttiog a. cloth into her mouth
and oarried her to the jute-field lyi!J~ at a distance of 8 or 10 rasis to the north of
the house. When she was being carried there elder Jogan Laha, Suren Dutta, Uma
OhMan Das, Peary Dubta, Peary Nundy carne and joined them in carrying her to
the [ute-fleld. There the accused forcibly rav ishad her. She was detained in the
jute. field for the whole night and for the next whole day and was ravished by them.
In the ni~ht of the next day, as she W:tS in a dying state, Tar,~ Prosid, alder Jogen
Laha and Urna Charau Das with the intenbiou of taking her to her house, were
oc: rryin~ her by the road when Nibaes n and Kala Chand met them, e.nd they fled
len v jng her there. Aftl\r hav ing beard all these I brought her home, and in the
Iol low lng morning I informed RI,ffi Sagar Dutta and the collecting member El:\hi
Buksh of the occurrence. They having advised me to lodge a compla ins at the
th:>.n" , I carne to the th'<na yesterday. When I carne to the thana there was no one
except the Munshi, whom I informed of the oocurrenoe. On coming again to the
th,n~, this ds y I lodge my complaint charging the accused with the offenoe of
forcibly committing rape UpOD my wife. :My wife has heen much injured and is
bedriddon-no strength to get up. Fo! that reason I could not bring her here. The
Punohayas did nq,t; submit any report. He came whh me this day. I know to read
and write. My sta.tement, whioh was read over to me, being correctly recorded, I
attaoched my signature to it."

(1) (190~) L L. R. 29 Cal. 415.
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The Ollo~e was sent up by the polioe as true under seotions 852, 354, 342 of the
Indian Penal Code, and came before the Deputy Mllogislra.te in due eourse. He com- ltI1~0~!I.
mit ted the accused to take their trial at the sessions on chargea framed under
seotions 376, 497, 498 of the Indian Penal Code. The accused were placed upon
their trial before the learned Additional Sessions Judge of the 2'.Perganas and a B~~~~,
jury, and at the trial a further charge under seotion 366 was added.

The jury unanimou~lyacquitted the acoussd on the charges under seotions 366,:{0 C~0=8
976 and .497, but convicted them under seotion 4913. The accused have appea- C. W. N. 11.
led to thIs Court.

On behalf of the appellants it is oontended that the Court could not legally
take oognizanoe of the charge under seotion 498 because no oomplaint had been
made by the husband in accordance with section 199 of the Criminal Procedure
Code.

Seotion 199 of the Criminal Procedure Code is in lhese terms :-
.. No Court shall take oognizance of an offence under section 497 or section 498

of the Indian Penal Code, except upon a complaint made by [913] the busband
of the woman or, in his absence, by some person who had care of such woman on
his behalf at the time when such offenoe was oommitted."

.. Complaint" is defined by seotion 4, olause (h) of the Criminal Prooedure
Code thus:-

" In this Code the following words and expressions have the following meanings
unless a different intention appears from the subject or context :-

" (h) Complaint means the allegation made orally or in writing to a Magistrate.
with a view to his taking aobion under this Code, that some person, whether known
or unknown, had oommitted an offence, but it does not include the report of a polioe
offioer."

Section 238 provides that a person charged with one offenoe may be oonvioted
of I' minor offence when the pnrt iculars proved only oonstitute a minor offenoe ; but
it oontains the following clause :-(3) .. Nothing in this section shall be deemed to
authorise a oonviotion of any offence referred to in seotion 198 or seotion 199 when
no complaint has been made as required by that seotion."

It is contended-
1. That the husband has only laid an information to the police and has not

made a complaint as required by seotion 199 of the Code. The Court therefore
could not take cogn isancs of the case and the oonviction must be set aside;

2. That if the information be a complaint within section 199 of the Criminal
Prooedure Code, it is a oomplaint of an offence under seotlone 366 and 1376 of the
Indian Penal Code, and not a eompla lnt of an effence under section '913
of the Indian Penal Code, and if it be not a oomplaint of an offence under
seotion 498, then seotion 23B, clause (3) makes the couviction illegal.

In support of these arguments the eese of Chernon Garo v. Emperor (1) was
relied on. In it the Court, following the ease of Empress v. Xa·lIt.' (2) held" that a
Court could not tlloke oogu isanee of an offenoe under seotion 497 of the Indian Penal
Code (and it is submitted, the reasoning applies equally to an offenoe under section
4913 of the Tndian Penal Code), without a formaloomplaint of thllot offenoe as
prov ided by Iaw."

For the Crown it is oontended that "complaint" in seotion 19\J must be con
strued in its ordinary sense and not limited to complaint as defined in the Criminal
Prooedure Code. It was urged th'tt the object of the section was to prevent a Magis
trate inquiring into differenoes between husband and wife when the pllorties were
not desirous of moving him so to do, and that objeot W6S equally attained whether
the oomplaint was Ia id to the police or to a Magistrate. It was also oontended that
the faot stated in the complaint made to the Polioe by the husband suffioiently dis
closed an offence under section t9B of the Indian Penal Code to justify the convic
tion.

Relianoe was placed on the case of Jatra Shekh v. Beaeot Shekh (9), in whiob
when a complaint had been made to the pol ice by a husband of an offence under
seotion 366 oommitted aF:ainst his wife, and the Court, had convioted the accused
under seat ion 4913 of the Penal Coda, OIl referenoe to this Court that oonviotion was
upheld.

The case ofJatra Shekh v. Iteaeoi Shekh. (3) was not referred to in the case of
Ohemon. Garo v. Emperor (1). The decisions in the two oases areoin [914] our opinion
irreconoilable. We accordingly refer to a Full Benoh the following question :-

(1) (1902) I. L. R. 29 Cal. 415.
(2) (11382) I L. R. 5 All. 233.

(1 1I-74
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(3) (11392) 1. L R. 29 Cal. 403.
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(1) Is the word" complaint " in section 199 of the Orhninal Peooedure Code
M~\O~3. limited to complaint as defined in section 4 of the Criminal Procedure Code?

If that question be answered in the negnt ive, then the question :-
]'ULL (II) Where a complaint is made by a husband of an offence under section 366

BENCH. or 376 of the Indian Penal Code. can a charge be added and a oonviction be had
under section 4\)8 of the Indian Penal Code?

30 C. 910= 8 On this reference,
C. W. N. 17. Bsbu Narendra Kumar Bose for the appellant, The word

.. complaint" as used in the Criminal Procedure Code has. I submit, lL

perfeotly well-understood meaning. It means an allegation made orally
or in writing to a. Magistrate. with a view to hie taking action under the
Code. tha.t some person. whether known or unknown, bas committed an
offence: see s. 4 (h) of the Code. The Code of 1882 was the first to define
what a complains was, and it has been defined in preoisely the same terms
in the present Code. Since the Code of 1882 there has been a current of
decisions to the effect that the word" complaint" as nsed in the Code is

limited to complaint as defined in s, 4 : see Ishri v. Bakshi (1), The Queen-
Empress v, Polavarapu (2), Queen-Empress v. Manu (3), Queen-Empress
v. Sham Loll (4), Queen·Empress v. Ohenchayya (5).

The only case that may be said to be against me is that of Jatra
Shekh v. Beaeat Shekh (6). In that case, however, thi!~ question was
not deoided, the case was not argued. and their Lordships seemed to
have overlooked this part of the question. S. 199 of the Criminal
Procedure Code is in Chapter XV-B of the Code. headed "Conditions
requisite for initiation of proceedings," which commences with e. 190,
and I submit that the word II complaint II must have the same meaning in
s. 199 ae it has in s. 190. Further ss, 198 and 199 provide a special
procedure, and must be etrictly interpreted-In re Ganesh Narayan Sathe
(7). I would also refer to the Queen v, Luckhy Narain Nagory (8).
Empress v. Kallu (9). and Queen-Empress v. Deokinandan (10).

[915] The Deputy Legal Remembrancer (Mr. Douglas White) for the
Crown. The point raised in the letter of reference bas not been decided
in tbe ease of Jatra Shekh v. Reazat Shekh (6). so tha.t decision cannot be
said to be at variance with the other decisions of this Court. There has
been a series of decisions in which it has been held that the word com
plaint as used in the Criminal Procedure Code is limited to II complaint, "
as defined in s. 4, 01. (h) of that Code. The latest casea on the point
decided by this Court are the cases of Kailas Kurmi v. Emperor (11) and
Jagabundhoo Karmakar v. Emperor (1~).

MACLEAN, C. J. In my opinion the question submitted to us ought
to be answered in the affirmative. The word ,. eamplaint, II referred to
in section 199 of the Code of Criminal Procedure means Q II complaint"
as defined by section 4, clause (h) of the same Code. The precise point
now before us does not seem to have been decided by Mr. Justice Pigof
and Mr. Justioe HilI in the case of Jatr a Shekh v. Reaeat Shekh (6). The
decillions in this Court and otber Courts in India Seem to proceed upon
the view I have enunciated.

The conviction, therefore, cannot stand and must be flot aside.

(1) (l883\ 1. L. R. fi All. 96.
(2) (1884) T. L. R. '7 Mad. 563.
13) (1888) 1. L: R. 11 Mad. 443.
(4) (188'7) 1. L. R. 14 Cal. 70'7.
(5) (1900) I. t; R. 231\Iad. 026.
(0) (1892) I. L. R. 20 Cal. 483.
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(7) (1889) 1. L. R. 18 Born. 600.
(8) (1875) 24 W. R. Cr. 18.
(9) (1882) I. L. R. 5 All. 233.

(10) (1887) I. L. R. 10 All. 39.
(11) Ante. p. 286.
(12) Ante, p. 415.
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GROSE, J. I am of the same opinion. I should desire, however, to
,dd that at one time I was inclined to think that the information lodged
by the husband before the police having been placed before the Magis
trate in due course, and the Magistrate having taken aotion upon such
information, and the husband in his evidence before the Magistrate
having referred to the information before the police, there was a complaint
before the Magistrate within the meaning of the word" complaint " as
given in section 4 of the Code of Criminal Procedure; but having eon
sidered more carefully the different sectlons of the Code which bear
upon the question, and by the light o! the various cases which have been
quoted before us. I am of opinion that the information before the police
could not be regarded as a complaint as defined by the Code.

[916] RAMPINI, J. I am of the same opinion. It appears to me that
when the word II complaint" has been defined in clause (h) of section 4
of the Code of Criminal Procedure, it must be interpreted throughout that
Code as bearing that meaning. and, therefore, in sub-section 3 of sec
tion 238, the word ., complaint" can only mean a complaint made to a
Magistrate. That being so, I think. the first question submitted to us
must be answered in the affirmative. The second question does not
dorise.

HENDERSON, J. I am of the same opinion.
GEIDT, J. I am also of the Same opinion.

Oonviction set aside.

30 C. 916.

CIVIL RULE.

MUNNA LAL CROWDRRY V. PADMAN MISSER.*
[14th May, 1903.)

Ju.risdiction-Sanctiml to prosecute-Criminal Procedure Code (Act V oj 189B), s, 195.
sub-ss. (6) and (7)-Subordinate authority-Sonthal Parganas Justice RegUlation
(V of 1893), s, 15.

For the purposes of s. 195 of the Code of Crim iaal Procedure, the Court of
the Deputy Commissioner of Sonthal Parganas shall be deemed to be subor
dinate to the Court of the Commissioner of Bhagalpur, Accordinp;ly, an
applio...tion aga.inst an order of the Deputy Commissioner of Sonthal Paeganas.
revoking a sanotion given by the Subordinate Judge of Godda under s. 195 of
the Code of Criminal Procedure, should be made to the Commissioner of
Bhagalpur, and not to the High Court.

[Com. 19 C. L. J. 292=23 I. C. 876 ; 41 Cal. 915.]

RULE granted to Munna Lal Chowdhry.
This Rule was issued by a Division Bench (GROSE and PRATT, JJ.)

calling upon the opposite party to show cause why an order of the
Deputy Commissioner of Bonthal Pargauas should not be set aside.

[917] On the 4th October 1902, the Subordinate Judge of Godda,
who was also the Sub-divisional Officer of the place, gave sanction for
the prosecution of one Ram Sundar Singh "and others under sections 177,
182 and 193 of the Indian Penal Code. From that order there was an
appeal to the Deputy Commissioner of Sonthal Parganas, who revoked
the sanction on the ground that it was passed without jurisdiction.
Thereupon Munna Lal Chowdhry moved the High Co~rt against that
order and obtained this Rule .

• Civil Bule No. 64 of 1903 against the order of C. H. Bompas, Deputy Com
missioner of Dumka, dated Dec. 9, 1902.
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