1.} TARA PROSAD LABA v. EMPEROR 80 Cal. 911

The sanction undoubtedly covered the new charge, as it was based
on the same faots, and under the provisions of seetion 230 of the Code of
Criminal Procedure, no additional sanction was required.

Rule discharged.

80 C. 540 (=8 C. W. N. 17.)
[910] FULL BENCH.

TarRA PROSAD LAHA ». EMPEROR.* [23rd May, 1905.]
“ Complaint,” meaning of —Prosecution for adultery or enticing away a married
woman—Criminal Frocedure Code (4et V of 189%), ss. 4, ¢l. (h}, 199.
The word ** complaint,’’ referred to in s. 199 of the Code of Criminal Pro-
ocdure means a ** complaint ' as defined by s. 4, e). (&) of that Qode.
Jatra Shekh v, Reazat Shekh (1) distinguished.
{Foll. 12 Cr. 1., J. 50=8 I. 0. 1160=382 . R. 1910 Cr.=32 P.'T. R. 1911=51 P.
W. R. 1910 Cr.3

REFERENCE to & Full Bench in Criminal Appeal by Tara Prosad
Tiahs and others.

On the 7th December 1902, cne Doyal Chand Mandal laid an
informstion at the Mograhat police stalion to the effect that he had
some five or six days bofore the occurrence complained of, gone to
Charmaria Absd to oultivate his land, leaving at home his grandmother,
father, and his wife, who was 17 yoears of age. While away from home
he received information that hig wife had been carried away from the
house. On his return home he found his wife on the roadside, and ghe
told him that on the previous night, after taking her meal, as she came
out of the house, the accused caught hold of her, gagged her by putting
a cloth into her mouth, and earried her to a jute-field lying to the north

of the house, where they forcibly ravished her. She was detained in’

the jute-field that night and the whole of the next day.

Doyal Chand Mandal charged the accused with the offence of
foreibly committing rape upon his wife. The case was sent up by the
police under 8. 342, 352 and 354 of the Penal Code, and came before a
Deputy Magistrate who committed the aceused to take their trial at the
Sessions on charges framed wunder ss. 376, 497 and 498 of the Penal
Code. The accused were placed upon ftheir trial before the Addi-
tional Sesgions Judge of the 24-Perganas and a jury, and at the trial
a further charge was added under 8. 366 of the Code.

[911] The jury sequitted the sccused on the charges under ss. 366,
376 and 497, but convieted them under 8. 498. The aceused appealed
to the High Court.

At the hearing of the appasl, it was confended on behall of the
appellants that as the husband had only laid an information to the
police and had not made s complaint as required by s 199 of the
Criminal Procedure Code, the Court could nob take cognizance of tha
cage ; the convichion was bherefore illnogal and must be set aside. It was
also oontended that if the information was & ' complaint * within the
meaning of 8. 199 of the Code, it was s complaint of offences under

* Reference to Flull Bench in Crimina! Appeal No. 991 ¢Y 1902.

Full Bench : Sir.Fr.ancis W. Maclean, K.C.L.E., Chief Justice, Mr. Justice Ghose,
Mr, Justice Rampini, Mr. Justice Heunderson and Mr. Justice Geidt.
(1) (1892) I. I., R. 20 Cal. 488.
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g8. 366 and 376 of the Penal Cods, and not a complaint of an offence under
g. 498 of the Penal Code ; and if it was not & complaint of an offsnce
ander 8. 498, then 8. 238, cl. (3) of the Criminal Procedurs Code made
the conviction iliegel, and the case of Chemon Garo v. Emperor (1) was
relied on. .

On behalf of the Crown it was contended that ‘* complaint ” in
8. 199 of the Criminal Procedure Cods should be construed in itz ordinary
gense and not limited to " complaint "' as defined in that Code, and
relisnce was placed on the case of Jatra Skekh v. Reazat Shekh (2).

The Criminal Bench of the High Court (HARINGTON and BRETT,
JJ.) being of opinion that the decisions in the two cases cited were ir-
reconcilable,referred the metfer to a Full Beneh in the following terms :—

The appellants in this case have been convicted of an offencs under section 498
of the Indian Penal Gode, and have been sentenced to 18 months’ rigorous impri-
sonmenst.

The facts are as follows :—

On December 7th, 1302, Doyal Chand Mandal 1aid an icformation at the Mogra-
hat police station to the followieg effect : —

* 1, Doyal Chand Mandal of Shibpue, on coming to the thana, am making this
statement that five or six days before the ooourrence I went to Charmaria Abad to
cultivate my land. There were ir the houss my old grandmother, Saramoni Bewa,
father, Chandi Churn Mandal, and wife, Narain Dasi, aged 17 years. Ram Mandal
of Tashrala village sent me information i the efternoon of last Thursday that my
father iz not finding out my wife who hag been carried away from the house, but is
not known to which place or by whom she has been ocarried away. On receipt of
thia information I returned home in the night of the aforesaid Thursday, and I
heard from my father, Chandi Churn Mandal, verbally that on the 9th July last,
[912] Wednesday, he had been to Baila Chandi to the house of my sister : my grand-
mother the aforesaid Saramoni Dasi, and my wife, Narain Dasgi, were only in the
house. She was not to be seen anywhere from the evenring. On learning this I
was very much anxious. At about 10 p.M, in the night Nibaran Haldar of Tashrala
village called me and said that when your wife was being carried by Jogen Laha,
Tara Prosad Laha and Uma Charan Das of 8hibpur village, I met them on the way.
When Jogen, Tara Prosad and Uma Charap Das fled away, your wife canght hold of
my feet and was crying. At that time Kala Charan Haldar of Tashrala village,
who was coming with him from Salipat, also saw my wife. On hearing this I went
with him to the roadside, where my wife was said to have taken her seat and to
have been erying, and when we arrived thers my wife caught hold of my feet, oried
and said that yesternight when she was :going to wash her mouth and hands after
taking her meal at about 8 .M. and just as she came out Tara Prosad and Jogendra
Laha of Shibpur caught hold of her, gagged her by putting a oloth into her mouth
and carried her to the jute-field lying at a distance of 8 or 10 rasis o the north of
the house. When she was being carrisd thers elder Joger Laha, Suren Dutta, Uma
Charan Dag, Peary Dutta, Peary Nundy came and joined them in carrying her to
the jute.field. There the accused foreibly ravished her. She was detained in the
jute-field for the whole night and for the next wh_ole day and was ravished by them.
In the night of the next day.as she was in a dying state, Tara Prosid, elder Jogen
Laha and Uma Charar Das with the intention of taking her to her hourse, wera
enrrying her by the rosd when Nibaran acd Kala Chand met them, :nd they fled
leaving her thare. After having hoard all these I brought her home, and in the
following morping I informed Ram Sagar Dutta and the collecting member Elahi
Buksh of tha occurronce. They having advised me to lodge a complaint at the
thans, I came to the thepa vesterdzy. When I cume to the thana there was no ona
excapt the Vunshi, whom I informed of the ccourrerce. On coming again to the
thzuna this day I lodge my acomplaint charging the acoused with the offenae of
foroibly committing rape upon my wife. My wife has bsen much injured and ig
bedriddon—uo strength to get up. For that reason I could not bring her here. The
Punchayes did net subm it any report. He came with me this day. I know to read
and writs. My statement, which was read over to me, being correctly recorded, I
attached my signature to ib.”’

(1) (1902) L L. R. 29 Oal. 415. (2) (1892) 1. L. R. 20 Cal. 483.
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The cave was sent up by the polics as true under sections 853, 354, 342 of the 1906
Indian Penal Code, and came befors the Deputy Magistrate in due course. He com-

mitted the accused to take their trial at the sessions on charges framed under May 28,
sections 876, 497, 498 of the Indian Penal Code. The accused were placed upon F;I;
their trial before the learned Additional Sessions Judge of the 24-Perganas and a BENCH

jury, and at the trial a further charge under section 366 was added.

The jury unanimously acquitted the accused on the charges under sections 366, §p ¢, 940=8
876 and 497, but convicted them under seotion 498. The accused bave appea- ¢, W. N. 17.
led to this Court.

On behalf of the appellants it is contended that the Court could not legally
take cognizance of the charge under section 488 becavse no complaint had been
Enade by the husband in accordance with section 199 of the Criminal Procedunre

ode.

Seotion 199 of the Criminal Procedure Code is in these terms :—

“Nao Court shall take cognizanoce of an cffence under section 497 or section 498
of the Indian Penal Code, except upon a complaint made by [948] the husband
of the woman or, in his absonee, by some person who had care of such woman on
his behalf at the time when such offence was committed.”’

* Complaint” is defined by section 4, clause (k) of the Criminal Prooedure
Code thus :—

““Tn this Code the following words and expressions have the following meanings
unless a different intention appears from the subject or context :—

‘“ (k) Complaint means the allegation made orally or in writing to a Magistrate,
with a view to his taking action under this Code, that some person, whether known
or unknown, had committed an offence, but it does not include the report of a police
officer.”

Section 238 provides that a person charged with one offience may be convioted
of a minor offence when the particulars proved only constitute a minor offence ; but
it contains the following clause :~(3) * Nothing in this section shall be deemed to
authorise a conviction of any offence referred to in section 198 or section 199 when
no complaint has been made as required by that section.”

1t is contended—

1. That the husband has only 1aid an information to the police and bas wnot
made a complaint as required by section 199 of the Code. The Court therefore
could not take cognizance of the case and the conviction must be set aside ;

2. That if the information be a complaint within section 199 of the Criminal
Procedure Code, it is a complaint of an offence under sections 366 and 876 of the
Tndian Penal Code, and not a ocomplaint of an eflence under section 498
of the Indian Penal Code, and if it be not a complaint of an offence under
gection 498, then section 238, clause {8) makes the conviction illegal.

In support of these arguments the ocase of Chemon Garo v. Ewmperor (1) was
relied on. Ir it the Court, following the case of Empress v. Kallu (2) held ** that a
Court eould not take cognizance of an offence under section 497 of the Indian Penal
Code (and it is submitted, the reasoning applies equally to ar offence under section
498 of the Indian Penal Qode), without a formal complaint of that offerce as
provided by law."

For the Crown it is contended that * complaint '’ in section 199 must be con-
straed in its ordinary sense and pot limited to complaint as defined in the QOriminal
Procedure Gode. It was urged that the object of the section was to prevent a Magis-
trate inquiring into differences between husband and wife when the parties were
not desirous of moving him so to do, and that objeet was squally attained whether
the complaint was laid to the police or to a Magistrate. It was also contended that
the faot stated in the complaint made to the Police by the husbard sufficiently dis-
closed "an offence under section 498 of the Indian Penal Code to justify the convic-
tion.

Reliance was placed on the case of Jalra Shekh v. Reazat Shekh (8), in which
when = complaint had been made to the poliece by a husband of an offence upder
section 366 committed against his wife, and the Court, had convicted the acoused
under sectior 498 of the Penal Code, on reference to this Court that conviction was
upheld.

3 The case of Jaira Shekh v. Beazai Shekh (3) was not referred to in the case of
Chemon Garo v. Emperor (1). The decisions in the two cases aredn {914] our opinion
irreconcilable. We aceordingly refer to a Full Bench the following question : —

(1) (1902) I. L. B. 29 Cal. 415. (3) (1892) I. L. R. 29 Cal. 403.
(2) (1882) I L. R. 5 All. 288.
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(1) Ig the word *‘ complaint ' in section 199 of the Criminal Procedure Code
limited to complaint as defined in section 4 of the Criminal Procedure Code ?

1f that question be answered in the negative, then the question :—

(2) Where a complaint is made by a husband of an offence under section 366
or 376 of the Indian Pena! Code, car a charge be added and a comviction be had
under sectionp 498 of the Indiar Penal Code ?

On this reference,

Babu Narendra Kumar Bose for the appellant. The word
** complaint " as used in the Criminal Procedure Code has, I submit, a
perfectly well-understood meaning. It means an allegation made orally
or in writing to a Magistrate, with a view to his taking action under the
Code, that some person, whether known or unknown, has committed an
offence : gee 8. 4 (1) of tha Code. The Code of 1882 was the first to define
what a complaint was, and it has been defined in precisely the same terms
in the present Code. Since the Code of 1882 there has been a current of
decisions to the effect that the word ** complaint '’ as nsed in the Cods is
limited to complaint ae defined in 5. 4 : see Ishri v. Bakshi (1), The Queen-
Empress v. Polavarapu (2), Queen-Empress v. Monu (8), Queen=Empress
v. Sham Lall (4), Queen-Empress v. Chenchayya (5).

The only casge that may be said to be against me is that of Jaira
Shekh v. Reazat Shekh (6). In that oase, however, thiz question was
not decided, the case was not argued, and their Lordships seemed to
have overlooked this part of the question. S. 199 of the Criminal
Procedure Code ig in Chapter XV-B of the Code, headed ‘‘ Conditions
requisite for initiation of proceedmgs, whlch commences with s. 190,
and T gsubmit that the word ‘ complaint "’ must have the same meaning in
g. 199 as it has in 8. 190. Further ss. 198 and 199 provide a special
procedure, and must be strietly interpreted—In re Ganesh Narayan Sathe
(7). 1 would also refer to the Queen v. Luckhy Narain Nagory (8),
Empress v. Kallu (9), and Queen-Empress v. Deokinandan (10).

[915] The Deputy Legal Remembrancer (Mr. Douglas White) for the
Crown. The point raiged in the letter of reference has not been decided
in the case of Jatra Shekh v. Reazat Shekh (6), so that decision ecannot be
gaid to be at variance with the other decisions of this Court. There has
been & geries of decisions in which it has been held that the word com-
plaint a8 used in the Criminal Procedure Code is limited to ** complaint ™’
as defined in s. 4, cl. (1) of that Code. The latest cases on bthe point
decided by this Court are the cases of Kailas Kurmi v. Emperor {11) and
Jagabundhoo Karmakar v. Emperor (12).

MacrEAN, C. J. In my opinion the question submitted to us ought
to be answered in the affirmative. The word ‘' camplaint,” referred to
in eection 199 of the Code of Criminal Procedure meane a ' complaint ”
a8 defined by section 4, clause (%) of the same Code. The precise point
now bhefore us does nob seem to have been decided by Mr. Justice Pigot
and Mr. Justice Hill in the case of Jatra Shekh v. Reazat Shekh (6). The
decisions in this Court and otber Courts in India seem to proceed upon
the view I have enunciated.

The conviction, Lherex’ore, eannotb sband and must be set aside.

(1) (1883) 1. . R. 6 All. 96. (1) (1889) I. L. R.18 Bom. 600.
(2) (1884) I L. R. 7 Mad. 563. (8) (1875) 2¢ W. R. Cr. 18.

(3) (1888) L L R. 11 Mad. 448, (9) (1882) I L. R. 5 All, 283,
(4) €1887) L L. R. 14 Cal. 707. (10) (1887) L. L. R. 10 All. 39.
(5) (1900) I. T.. R. 28 Mad. 626. (11) Ante, p. 285.

(6) (1893) I. L. R. 20 Cal. 483. (12) Ante, p. 415,
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GHOSE, J. I am of the same opinion. I should desire, however, to
-«Jdd that at one time I was inclined to think that the information lodged
by the husband before the police having been placed before the Magis-
trabe in due course, and the Magistrate having taken action upon such
information, and the husband in hig evidence before the Magistrate
having referred to the information before the poliee, there was a complaint
before the Magistrate within the meaning of the word '' complaint ' ag
given in section 4 of the Code of Criminal Procedure ; but having con-
pidered more carefully the different sections of the Code which bear
upon the question, and by the light of the various cases which have been
quoted before us, I am of opinion that the information before the police
could not be regarded as a complaint ag defined by the Code.

[916] RampiNI, J. I am of the same opinion. It appears to me that
when the word '* complaint ” has been defined in ¢lause (k) of ssstion 4
of the Code of Criminal Procedure, it must be interpreted throughout that
Code as bearing that mesning, and, therefore, in sub-section 3 of sec-
tion 238, the word ‘‘ complaint ' can only mean a complaint made to a
Magistrate. That being so, I think, the first question submitted to us
must be answered in the affirmative. The second question does not
arige.

HENDERSON, J. I am of the same opinion.

GEIDT, J. 1 am also of the same opinion.

Conviction set aside.

30 C. 916.
CIVIL RULE.

MUNNA Lan CHOWDHRY v, PADMAN MISSER.*
[14th May, 1903.]
Jurisdiction—Sanction to prosecute—Criminal Procedure Code (det V of 1898), s. 195,

sub-ss. (6) and {7)—Subordinate authority—Sonthal Parganas Justice Regulation
(V of 1893), s. 15.

For the purposes of s. 195 of the Code of Criminal Procedure, the Court of
the Deputy Commissioner of Sonthal Targaras shall be deemed to be subor-
dinate to the Court of the Commissioner of Bhagalpur. Accordingly, an
applicution against an order of the Deputy Commissioner of Sorthal Parganas.
revoking a sapction given by the Subordinate Judge of Godda urders. 195 of
the Code of Criminal Procedure, should be made to the Commissioner of
Bhagalpur, and not to the High Court.

[Com. 19 C. L. J. 292==23 I. C. 876 ; 41 Cal. 915.]

RULE granted to Munna Lal Chowdhry.

This Rule was issued by a Division Bench (GHOSE and PRATT, JJ.)
calling upon the opposite party to show cause why an order of the
Deputy Commissioner of Sonthal Parganas should not be set aside.

[917] On the 4th October 1902, the Subordinate Judge of Godda,
who was algo the Sub-divisional Officer of the place, gave sanction for
the prosecution of one Ram Sundar Singh'and others under sections 177,
182 and 193 of the Indian Penal Code. Frowm that order there was an
appeal to the Deputy Commissioner of Sonthal Parganas, who revoked
the sanction on the ground thabt it was passed without jurisdiction.
Thereupon Munna Lal Chowdhry moved the High Court againsy that
order and obtained thig Rule.

* Civil Rule No. 64 of 1909 against the order of C. H. Bompas, Deputy Com-
missioner of Dumka, dated Deo. 2, 1902,
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