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1908 [821] It is because the liability of the respondent Chatterjee is not
MaRcH 26. under the settlemend, but for & lump sum under the contract of 1867,
MAY 6. that all in right of the lands, for which the lamp sum is the rent, are
P';;;Y necessary parbies in any action for rent for chuck Khatali.
COUNCIL. * Their Liordships will humbly advise His Majesty that the appeal
—_— ought to be dismissed. The appellant must pay the costs of the
80 C. 811=7 regpondent Chatterjee.

60? ‘-?6 IN.A Avppeal dismissed.
488, Solicitors for the appellant : Watkins and Lempriere.

Solicitors for the respondent : 7. L. Wilson & Co.

30 C. 822 (=7 C. W. N. 639.)
[822] CRIMINAL APFEAL.

BIRENDRA LAL BHADURI v. EMPEROR.* [27th April, 1903.]
Charges, misjoinder of —Defective charge—dppeal—Trial by jury—TForgery—Using as
genutne forged document—Cheating—Criminal Procedure nge {det V of 1898),
5. 423~ Penal Code (dct XLV of 1860 ss. 467, 127, 468, ¥ 471 and & —Indian
Registration Act (Act 111 of 1877) s. 82.

It was alleged by the prosecution that the accused had forged the registra-
tion, endorsement and stamp on tha back of a kabale by which he had sold
certain lands to D, and that he had produced before a Sub-Registrar a forged
mortgage decd, whereby he purported to mortgage to D the identical lands
gold under the kabala ; 1t was also alleged that the accused had produoed the
said mortgage-deed b_efote the Secretary of a Lioan Office, in order to induce
that office to graut him a loan. The accused was tried in one trial on charges

under s8. 467, 27 and 468, }68 of the Penal Code with regard to the alleged

* 109 09

forgery of the kabala ; under s. 82 of the Registration Act, and ss. 467, ;‘(6{;
and 8. 471 of the Penal Cods with regard to the morigage-deed, and also on
charges under 8g. 471 and ;ﬂ of the Penal Code with reference to the attempt

to cheat the Loan Office. The accused was convicted under 83 467, 417 d

09 511
8. 417 of the Penal Code :~

Held, on appeal,

(i) That as the alleged forgery of the kabala and the presentation of the
forged mortgage-deed to the Secretary of the Loan Office could not be said to
be parts of the same transaotion, there had been a misjoinder of charges;

(17) Thal the charge to the jury was defective, inasmuch as it did not show
what the facts of «the case ware, what the evidence adduced was, or what
was the case for the acoused ;

{1i4) That inasmuch as the evidence on the record showed that thers was a
case which ought to be investigated by a jury, the acoused should be retried.

[Dist. 11 C. W. N. 715=5 Cr. L. J. 484.]

APPEAL by Birendra Lial Bhaduri,

In this case the appellant agreed to eell o one Drobomayi Debi, the
mothar of one Peari Mohan Rai, cerfain lands at Jessore and it was also
agreed that the purchaser should grant to the vendor a puinz lease of the
said lands. In pursuance of this agreement on the 28th January 1902 the
appellant executed a [828] kabala or deed of sale, and certain sume of
money were paid to him, and a considerable sum was paid in respect of a
charge which existed on the lands in favour of the Jessore Loan Office. The
kabala was wade over to Hemanta Lal Gbose, a servant of the vendor, by

* Criminal Appeal No. 130 of 1903, against the order of J. Phillimore, Distriot
and Sessions Judge of Jessore, dated Dec. 20, 1302.
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1.} BIRENDRA AL BHADURI v. EMPEROR 30 Cal. 824

Prosanna Chunder Rai, the manager of Peari Mohan Rai, for registra- 1903
fion ; a month later Hemanta Lial Ghose brought back the kabala which AprRIL 27
bore on it8 back what purported to be a registration stamp and an —
endorsement by the Sub-Registrar of Godkhali to the effect that it had CBRIMINAL

been registered on the 18th February 1902. APED

On the 18t February 1902, the appellant produced befora the Sub- 30 G. 822=1
Registrar of Godkhali a mortgage-deed by which he purported to mort- C. W. N. 830,
gage tio the said Drobomayi Debi the identical property which he had
gold to her under the kabala. The mortgage *was registered on the 18th
February,and an endorsement was subsequently placed on it to the
effect that the mortgage-money was paid off ; this endorsement parported
to be signed by the son of the mortgagee.

On the 3rd April the appellant applied to the Jessore Lioan Office
for a loan, and on the 4th April produced before the Secrotary of that
office the said mortgage-deed in order to show that the incumbrance had
been discharged, and to induce the office to grant a loan. The matbter,
however, was not carried through, and ro money was advanced.

It was slleged by the prosecution that the kabala had never been
registered, and that the endorsement on it wad a forgery ; it was also
alleged that the mortgage-deed was a forgery, and that in faet no
mortgagoe transaction had ever taken place.

The appellant was tried before the Sessions Judge of Jessore and a

jury in one ftrial, on charges under ss. 467, % and 468, ‘]Lg% of the Penal
Code with regard to the allege(; forgery of the kabala ; under s. 82 of the
Registration Act, and 8. 467, ;%a and 8. 471 of the Code with regard to the

mortgage-deed ; and under ss. 471 and %: of the Cods with refersuce to

the attempt to cheat the Lioan Office.

Tho Sessions Judge charged the jury as follows -~

Seven separate charges havs been {ramed againzst the acoused Birendra Lal
Bhaduri. 1t will be your duty to bring in & verdiet of guilty or not [£24] guilty
upon each of these charges separately. It ismy daly to explain the law tc you;
it is your duty to decide facts.

Of the seven charges, two relate to the alleged forgery of the endorsement of
registration on the back of the kabaia. They were under sections 467 alternately with

;—gg and igg alternately with 468 of the Panal Code. Three charges relate to the

mortgage bond. They were under sectiou 82 of the Registration Act, 467 with :—ggz

and 471 of the Penal Code. The other two charges relute %o an attempt which the
acoused 1s said to bave mads in April to borrow money from the Jessors Lioan

Office ; thoy are under sections 471 and :“Z of the Penal Code. ’[‘he charges under

sections 467 and 468 have besn added to alternative charges of -109 and hebauqe
there I8 no direct evidance as to who forged the doocuments.

(Seotion 415 read to Jury.). That is the definition of cheating. If you find
that the acoused, by making the endorsement of registration on the kabala, inten.
ded to deceive Prosanna Babu into thinking tha$ the kabala had been registered,and
a0 to induce Prosanna Babu not to geb that kabala registered then his intention
waa to cheat, provided he acted dishorpestly {sections 463 and 464 of the Indian
Ponal Code read to jury). To constitute forgery, there must be these elemenbs—i1)
a document signed, (3) the sigpature must be made with the intention of causing
it to be bolisved that it was signed or executed by a person by whom it was not
gigned or executed, and (8) the signature must have been made with intent to
defraud. Unless there has been dishonesty, there is no forgery. (Sections 23
and 24 of the Penal Code read to jury.) As regards the kabale, the Sub-Regis-
trar has denied that he made the endorsement. He has produced the stamps
and seals of his office. You should notice that in the endorsement of presentation
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for registration on the %kabala, the words ‘ day of "’ have been written in the
impression of the stamp they appear printed.

Then the article of the Stamp Act Schedule under which the kabala is said to
have been stamped is 40 (b) over an erased 15, and you have heard the arguments
based on this. If the endorsement was not made by the Sub-Registrar, who made it ?
On this there is ro direct evidence. However there is Prosanna Babu's evidence
that the accused left Peari DMohan's office with Hemanta Lial Ghose, wher he took
the document for registration. Is it possible, if that was the case, that the endorse-
ment could have been forged, unless the aceused himself had made the endorsement
or have conapired with Hemanta Lal to get it made ; who, except the accused, had
any motive to make it ? if you find that the aecused made the endorsement, you
will have to consider if he acted dishonestly. 1f the accused had executed the kabala
and had received the purchase-money, and i Frosanna Babu was entitled to get the
dooument registered, then you should find that the accused’s intention was to
defraud, it his intention was to lead Prosapna Babu to take no steps to get the
document registered. For registration would have extended the legal rights of a
purchaser by enabling him to sue on the kabala.

if you find (1) that the kabale was not registered at Godkhali, (2) that the
kabala has been execnuted by the accused, and that the accused had received the
purchase-money, (3) that the avidence proves beyord all reasonable doubt that the
accused either made the endorsement of registration on the kabala himself or engaged
in & [825] conspiracy with Hemanta Lal Ghose for making it, aud (4) that the accu-
sed’s intention was to dishonestly pravent the kabala beirng registered by causing
Prosanna Babu o beliave that the Labala had besn registered, then it is your daty
to bring in a verdict of guilty against the accused under alternative charges 467

467 vapal C
and {3 of the Peral Code.

if you fird him guilty under those sections, you should also find him guilty
under sections 448 and ‘1‘3% in the alternative, if his intention was to cheat. If you
do pot find all those four facts proved, you should find the accused not guilty under
those sections.

As regards the mortgage bond, you have the evidence of Prosanna Chunder Rai,
Ram Chunder Bose, Surendra Nath Mozumdar, aud Peari Mohan Roy. Ram Chunder
and Surendra deny baving witnessed the signature of the document. If you find
that (1) the accused executed the kabalu on 25th Japuary and received the purchase-
mouey ; i2)that he did not execute the mortagage-bond on lst Tebraary ip the
presence of witnesses ; (3) but that it was made subsequentiy without any
negotiasions with Drobemayi; (4) that it was made with the intention of causing it
to be believed that the acoused had not sold the proporty to Drobomayi, and with
the intention of defrauding her of the property that she had purchased, then you
should find thot the mortgage-bond has been forged. 1f you find the document to

be a forged ore, you shouid find the accused guilty under sections 467 and igg of

the Penal Code, in the alterpative, If yeu find it proved beyond all reasorabie
doubt thab the accused either made the forge:d documernt himself or extered inte a
conspiracy with Hemanta Lal Ghose for making it, you should find him guilty
uoder section 471 of the Penal Code, if you find that he presented it for
registration, knowing that it was a forged doocument with intent to cause
wrongful loss to Drobomayi.  As regards s. 82 of tho Registration Act (read to jury)
the Sub-Reygistrar says the acsused told him that he had executed the document.

* Executed ’ is defined thus as completed-—execution of deeds is the signing,
gealing, and delivering of them in presence of witnesses (Ameer Ali's Hvidence Aot,
page 509). 1f the accused did before the Sub-Registrar state that he had executed
the document, you are to consider whether he thereby made a false statement
intentionally ; if so, you should fied the accused guilty under seotion 82 of tha
Registration Ack.

Ag regards whatitook place ab the Jessore Loan Office {illpstratior to section 415
of the Indian Penal Code read to jury), you should fird accused guilty of attemp-
ting to cheat, if you find that he fried to raise money from the Jessore Lioan Office in
April by mortgaging & properiy which had been previously sold by him without dis.
closing the fact of the sale. 1f he fraudulently also showed 1o the Secrstary the
mortgage-band on that date, 1f the mortgage-tond was a forged one, and he krew
it to be so, be 3 also guiity of a second offence punishable under section 471 of
the Peral Code.

If you find the evidence clearly establishes the guilt of the accused you should
find him guilty; but if you bave any doubts about the acoused’s guils, you will
find him not guilty.
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[826] As regards his written statement (jury say they remomber i, and do nof
wish it read through again), if the case is a false one got up on account of a dispute
about commission payable to Peari Mohan's amla, how is It that one of the amla of
Peari Mohan hags been acoused ? How is it that Surendra, who say$ he has been
dismisaed from Peari Moban's office, comes forward to support a false case got up by
Peari Mohan’s amls ?”’

The jury aocguitted the appellant of the cha,rvges relating to the
forgery of the kabala, bub copvicted him under s. —:16,-(3' of the Penal Code

of forging the mortgage-bond, and algo under &. ';1:— of attempting to
cheat the Tioan Office, and under s. 471 of dishonestly using the
mortgage-bond as genuine before the Sub-Registrar srd the Secretary
of the Lioan Office with the knowledge that it was fcrged, but they
acquitted him of the charge under 8. 82 of the Registration Act.

Mr. Jackson ( Babu Dasarathi Sanyal and Babu Gobinda Chandra
Roy with him) for the appellant. The charge to the jury ie no charge
at all ; it is impossible to gather from it what the case is about. The
Judge nowhere points out any evidence which relates to any fach.
There is an utter want of direction and thore ie also misdirection. The
jury bhave found the appellant gnilty of dishonestly using the
mortgage bond before the Sub-Regiastrar aund ab the same time have
found him not guilty of the charge under 8. 82 of the Registra-
tion Aect of making a false statement to the Sub-Registrar when
he presented the bond for vegistration. The two findings are
utterly inconsistent and shows that the jury did not understand
the case. If the sappellant used the bond dishonestly befors the
Qub-Registrar, he must have made a false statement. There is also &
misjoinder of charges. The offences charged are complete and do not
relate to one another, nor can it be said that they form one fransachion,
On the 1at Februsry the appellant is alleged to have conspired to forge
the mortgage-bond, and to have frandulently used it as genuine before
the Sub-Registrar on the 18th February. On the 27Tth February the
appellant i8 alleged to have forged an endorsemen$ on a different docu-
ment, the kabala. Then he is alleged to have made a false statement to
the Sub-Registrar on the 18th February ; and lastly to have attempted on
the 3rd April to cheat the Jessore Lioan Company. The transaction with
the Lioan [827] Company was with a different set of people, and in no
way related to any of the previous transactions. In trials by jury if there
is, misdirection, the High Court may go into the facts to ascertain whether
in ite opinion there should be a retrial, and if it go findg, it must send
the case back for retrial by jury and cannot try the case itself : Queen-
Empress v. Chatradhari Goala (1), Ali Fakir v. Queen-Empress (2),
Biru Mandal v. Queen-Empress (3), Elahee Buksh (4), Wafadar Khan v.
Queen-Empress ().

The Deputy ILegal Remembrancer (Mr. Douglas White) for the
Crown. The learned Judge bas nob laid the facts of the case before the
jury at all. T am not prepared to say that there is no misdirection.
With regard to misjoinder, the forging of the endorsement on the kabala
and the forging of the mortgage bond formed part of the same transac-
tion, the object being to deny the gennineness of the kabala and cheat
Drobomayi Debi, then the forging of the mortgage-bond and its presen-
tation to the Lioan Offigg would also be one transaction, $he question {or

(1) (1897)2 C. W. N. 49. (4) (186G} 5 W. R. Cr. 80.

(3) (1897) I. L. R. 25 Cal. 230, (5} (1894) I. L. B. 21 Cal. 955.
3) (1897) L. L. R. 25 Cal. 561.
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vour Lordships to decide is whether these offences are so related to one
another in point of purpose as to constitute one ocontinuous action; if
your Lordships 8o decide, then these offences would be taken as tio
form parts of the same transaction : Emperor v. Sherufalli Allibhoy (1).
The question remaina ag to whether your Lordships will order a new
trinl. There is a great deal of evidence which the other ride hag not
been able to dispore of and which ocught to go to a jury. Your Lord-
ships have power to go into the facts in order to ascertain whether
there is evidence which ought to be placed before s jury : Jamirudd:
Masalli v. Emperor (2), Wafadar Khan v. Queen-Empress (3), and the
decision of the Privy Council in Subrahmania dyyar v. King-Em-
peror (4).

Mr. Jackson in reply. In an appesl from a jury trial your Liord-
ships have no power to try the case, ag that would be usurping the
powers of the jury. Your Lordships are only empowered to go [828]
into the facts for the purpose of ascertaining whether there should
be a new trial, that is to say whether there is sufficient evidehee to show
that the accused is guilty, and that ha ought to be retried Elahee Buksh
(5), Jamiruddi Masalls v. Emperor (6).

HARINGTON AND BRETT, JJ. In this case Birendra ILal Bhaduri
wag tried befors the learned Sessions Judge of Jeesore, and a jury on 7
oharges. Two of tho charges were iramed under sectiong 467, % and

468, j—f}—ﬁ and relate o the alleged forgery of a certain kabala. Three of the
charges relate to a registered mortgage bond, and a.re framed, one under
geeticn 82 of the Registration Act, one under 467, 1u9 of the Indian Penal

Code, one under 471 of the Indian Penal Code. The remaining two
charges rolate to an alleged attempt to cheat the Jessore Lioan Office,

and are {ramed under sections 471 and 5}, of the Indian Penal Code. The
jury acquitted the appellant of the eharges gel&hng to the forgery of the
kabala, but conthed hlm under section ;75 of forging the mortgage-

bond, and algo under 3 511 "ot attempbing to cheat the Lioan Office, and under
goction 471 for dishonestly using the mortgage-bond as genuine before
the Sub-Rogistrar and the Secretary of the Loan Office with the know-
ledge that it was forged. DBut nevertheless, they acquitted him of the
charge under suction 82 of the Registration Aet. On behali of the
appellant it ig argued that (@) the trial as held was bad for migjoinder of
charges, (i7) that the summing up was defective.

Inagmuch a8 wo think that the latter contention is well founded,

‘ag we are of opinion thab after hearing counsel on both sides, and after

persuing tho record that the case is one which ought to be retried, we
shal} not dea) with the {acts, except in o {ar ag it is necessary go to do
for the purposs of dealing with the question of misjoinder.

The allegation made by the prosecution is that an agreement
was made bhotween thie appellant DBirendra on one hand and Drobo-
mayl Debion the other for the sale by the former fo the latfer of
gortain propersy, snd that it was a term of agreement that the

urchaser ghould gmut to the vondor a putni lease of the [829] lands

€

(1) (1902) T. L. R. 27 Bom. 135, {4) {1901) 1. L. R. 25 Mad. 61
{2) (19023 1 L. R. 29 Oal. 782, {3) (1886) 5 W. R. Cr, 80.
() (1834) . L, R. 21 Cal. 955, {6) (1902) 1. L. R. 29 Cal. 782.
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comprised in the agreement for sale. [t is stated that on 28th 1002
Jannary 1902 the appellant exzecuted a kabala in pursuance of this APBIL 27.
agreoment, and that certain sums of money werse paid to him, and a —_—
oconsiderable sum was paid in respect of a charge which existed on the Of;f;fér‘
property in favour of the Jessore Lioan Offiece. The kabala was taken il
away by Hewmauta Lial Ghose, a gervaat of the vendors, for registration 30 C. 822=1
it was bronght back about & month later by the same mau, and it then C. W. N. 639.
bore on ite back what purported to he = registration stamp, and an
endorgement to the offect that it was regisbersd on 18th February.

It is alleged that this endorsement is a forgery, and that the kabala
has never beer in fach registered. It is in reference fo this forgery that
the first two charges were framed,

Tt is next alleged that on 1st February the appellant produced before
the Sub-Registrar of Godkhali a mortgage -deed by which he purported to
morbgage to Drobomayi Debi (the purchaser under the kabala) the iden-
tieal land which had been sold under the kabala for the same sum for
which the land bad been sold under the kabala. This mortgage was
actually registered on the 18th February, and at some period subsequent
to the 18th February an endorsement was placed on it to the effect that
the mortgage money was paid off, and this purported to be signed by
Paari Lal, the son of the mortgagee.

15 is alleged thab this bond ig a forgery, and that in {act no mort-
gage transaction ever took place. In respect to this transaction three
charges have baon framed, one under the Registration Act and the others
under 8. 467, 41%9 and 471, :‘6‘;, on the 3rd April it is said that the appel-
lant applied tio the Jessore Lioan Office for a loan, and on the 4th April
produced before tho Secretary of that office fhe morgage-deed in
guestion in ordex to show thab the incumbrance was discharged, and so
induee the office to grant a loan. For some reason or other the business
did not go through, and the money was not advanced. It was in respect
of his dealings with the mortgage-deed that the last two charges were
framed.

In our opinion the objection that there has been a misjoinder must
bold good. We cannob see how it cun bz said that the alleged forgery of
the kabala and the presentation of the forged [830] mortgage-bond to
the Socretary of the Loan Office ean be sfated to be parts of the same
transaction. !

On the facts stated for the prosecution it was open, we think, to the
Crown to contend that the forgery of the endorsement on the kabala and
the {orging of the mortgage-deed formed part of one transaction of which
the object was to enable the appellant s0 deny the genunineness of the
kabala, with a good chance of suceess, should that question come into
controversy in & law Court in any suit against him for his rent under the
putni, or it might ba coutended that the forging of the mortgage-deed and
the presentation of ths forged deed to the Lioan Office was one transac-
tion in which the objset was to chest the Loan Office. But these
bransactions are distinet, and we do not think charges relating to the
tiwo different transactions can be lawfully joined in one trial.

The whole of the evidenee has been placed beforg us and various
reasons have been urged on which it is argued that we cught to accept
the ease set up by the defenca. The charge to the jury does not shew
what the facts were, what the evidence adduced was, or what the cage of

529
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1903 the defendant was. The case was not put to the jury as required by law
APRIL 27. or in such a way as to enable them to exercise their functions as jury

—_ men
CRIMINAL

We have abstained from discussing the evidence, and we must nob
Apfffn' be understood to express any opinion on the facts of the cage. On
30 ¢. 832=7 the ground that there has been a misjoinder of ochages, and that the
C. W. N. 689. charge to the jury is defeciive, we set aside the conviction and sentence;
but inaemuch as we are of opinion that on the evidence as it sappears on
the record there ig a cage which ought to be invesiigated by a jury, we

direct that the appellant be refried sccording to law.

30 C. 831,
[831] APPELLATE CIVIL.

MACNAGHTEN v. RAMESHWAR SINGH.*
[1st and 2nd April and 11th June, 1903.]
Leass—Renewal of lease—Offer by lzssor io venew lease wilhout stating terms, effect of

— Arbitration—Award—Valuaison—Civil Procedure Code (Act XIV of 1882),
8. 5.

In an agreement to lease there was a proviso to the following effect :—
“ At the expiration of the period of the lease, in the event of a new lease not
being given, the said lessor shall be at liberty to resume direot possession of
the land demised, and to take over all the buildiugs then standing therson
at a valuation arrived at by three arbitrators':—

Held, that the mere offer on fhe part of the lessor to grant a new lease
without any terms being mentioned could not operate as the giving of such
lease within the meaning of the documenst.

Held, further, that if there was no matter in difference between the parties
which could be referred to arbitration, the valuation made by three persons
appointed by the plaintiff was not an award within the meaning ot s. 525 of
the Civil Procedure Code, and it could not thersfore ba filed in Court.

Collins v. Collins {1), Leeds v. Burrows (2) referred to ; In r¢ Carus-Welson
and Greene (3), Chooney Money Dassee v. Bam Kinkur Dutt (4} followed.

[Ref. 53 1. C. 288.]

APPEAL by E. R. Macnaghten, the plaintiff.

A certain plob of land had been leased to the plaintiff by the pre-
decesgor in interest of the defendant, Maharaja Rameshwar Singh of
Darbhanga, for fifteen years from the lst November 1884 to the 31st
October 1899. The lense provided that the plaintiff might erect build-
inge on the land, and that in the event of a fresh lease not being
granted at the expiration of the term, the lessor would be at liberty to
resume direct possession of the land demised, and to take over ali the
buildings then existing thereon, at a valuation arrived at by three
arbitrators, one of whom was [882] to be appointed by the lessor,
another by the lessee, and the third by the two so appointed. Bya
further proviso in the lease it was stipulated that in the event of either

arty neglacting to appoint an arbitrator, the other party would be com-
petent, aiter giving a month’'s notice in writing, to appoint all three
arbitrators, and the decision of such arbitrators would be final against
all the parties.

* Appeal from Omginal Decree No. 443 of 1900 against the decree of Hara
Gobind Mookerjee, Subordinate Judge of Mozaffarpur, dated Jure 25, 1900,

(1) (1858) 26 Beav. 305. (8) (1886) L. R. 18 Q. B. D. 7.
(2) (1810) 12 East. 1. (4) (1900) L L. R.28 Cal. 155
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