
80 Ca.l. 699 INDIAN HIGH GOUnT REPORT8 [Yol.

n03
lUNIl 1.

OmL
BULE.

so C. 686.

applied to the Distriot Judge for an order directing the defendants to pay
his salary. The District Judge made the following order: .. It does not
seem tha.t this Court has any power to order the remuneration of the
Receiver to be met otherwise than from the rents and receipts of the
property in his hand; no order can. therefore, be passed as prayed for by
the Receiver."

Thereafter the plaintiff instituted the present auit without any leave
from the District Judge and obtained a decree against defendants Nos. 1
and 2 for two-thirds of his salary calculated up to the date of the institu
tion of the suit. Now, the defendant No.2 is a minor; and even if the
plaintiff could recover under the promise made on the 22nd February
1902, there could be no decree passed against the minor. The Court
below, however, gave a decree for two-thirds of the salary, malnly
relying upon this promise made on the 22nd February.

It seems to us that even if defendant No.1 had made a promise to
pay, and even if it was not conditional, -yet it was not binding, as it was
made in contravention of the law. Under section 503 of the Code of
Civil Procedure, the Court is to determine what fee or commission a
Receiver is entitled to by way of remuneration. The Receiver is an
officer of the Court, and the parties cannot by any act of theirs add to or
derogate from, the functions of the Court without authority from the
Court itself. In the case of Manick Lall Seal v. Surrut Ooomaree Dassee(l),
this Court held that an agreement between flo Receiver and flo party
without the knowledge of the Court was a gross contempt of Court.

We are of opinion that the parties in the present case entered into
lit contract which was not valid, and, therefore, the suit was not main
tainable. We, therefore, set aside the decree complained of and make
the Rule absolute with costs.

Rule absolute.
30 C. 699 (=7 C. W. N. 6'\1).

[699] ORIGINAL CIVIL.

BBNOUE BEHARY MOOKERJEE 'V. RAJ NARAIN MI'rTER."
(Sloth February, 1903.]

Ptaint, Ametldmerlt of-Mistake-Lindtatiorl-Power of Receiver to s'ue-Lnnitation
Act (XV 0/187'7/ s. 19-Acknowledgrnent of liabilitll.

Bv an order of the Court Lhe plaintiff wa~ appointed Becaiver in a oertl\in
suit w itb authority to sue for Ilond reoover an attaohed debt. Through some
mista.ke in the offioe of the attorneye of the plaintiff in that suit, the money
sought to bo a.ttaohed was wrongly desoribed in the Ta.bu-lar Statement as
money due under the agreement of the 25th Ootober 1895. whereas it should
have been the a.greement of the ~6th August 1895, and the COUtt, aoting on
this representation, made the order. whioh applied to the alleged agreement
of the \16th October 18%. On applioation to amend the order and the plaint
or in the alternabive to read the existing order as if it were in reality appfica
ble to the right agreement:-

Held, tha.t no order for amending the plaint or the order could be made;
the amendment of the order would operate only a~ a new order. takiug effect
from the dale on which it is made. and could not therefore operate as the
basis or authority for the present su it. 'I'he plaiIltifl'~ authority to maintain
this suit depends solely upon the order appointing him Reoeiver: if it has
been made under any mistake, it cannot by any course of construction be
regarded Z1 applying to anytbing otber than the sUbjeot-matter specified by
the order itself. the intention of the parties being immaterial.------- ._------_._----_._---------------._---_._- ----

• Original Civil Suit No. 417 of 18\)9.
(1) (1895) I. L. R. 22 Cal. 648.
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Way v, Heam (1) distinguished. tloa
In order to satisfy the requirements of s. 19 of the Limitation Act, though FEB 215.

a promise to pay need not be made out, it is neoessary·when the right claimed
is a debt that an unequivocal and unqualified admission of the debt or a part ORIGINAL
of it or of the SUbsisting relationship of debtor and oreditor should be es ta- OIVIL.
bl.ished There is a distinction in this respect between the law of limitation
applicable in England and that in force in this country .# 30 Q. 699=1

Fink v . Buldeo Dass (2); distinguished Venkata v. Parthasaradhi (3) appro· C. W. N. 661.
ved of.

Quare; Whether, having regard to the terms of s. 50 of the Code of Civil
Prooedure, a plaintiff can be allowed to take advantage of any ground of
exemption from the ordinary law of limitation which has not been pleaded in
the plaint.

[(1) O. P. C. O. 7, er. 1,2,40.5.6, Ref. 6 O. L. J. 5H ; 14 C. W. N. 128 ; 32 I. C 548.
(11) Limitation Act-S. 19-Acknowledgment-Requisites, Ref: 340 Cal. 305; 11 C. L.

J. 84; 6 O. L. J. 544; 5 N. L. R. 8.
(S) Leave to amend, Ref. 14 C. W. N. 128=2 I. C. 77=11 C. L J. 34. ; Diet. 34. Cal.

305=5 O. L. J. 270.
(4) O. P. 0 , O. 21, rr. 12. 91; Dist. 91. C. 729=9 Y. L. T. 819=(Hlll) 1 M.W. N. ISS]

ORIGINAL SUIT.
Oue Jogeshwar Roy, a builder and contractor, had entered into an

agreement on the 26th Auguet 1895 with the defendant to do (700]
aome building works for the settled sum of Bs. 29,500 and to finish
the same by tbe 16th November 1895 and to pay, in the event of
his not so finishing in due time, Rs, 30 per day as compensation from
the due date until actual completion. The work was done under the
supervision of Hari Charan Pal, an engineer employed by she defendant,
who on the 26th of July 1896 gave a oertifioate by whioh he certified
that the work had been satisfactorily completed.

On the 25th October 1895 the said Jcgeshwar Roy in consideration
of the sum of Bs. 3,000 executed a promissory note in favour of one
Girdhari Lall, and as security for the amount hypothecated the debt due
and owing to him (Jogeshwar Roy) by the defendant under the said
agreement of 25th August 1895. The said Girdbari Lall instituted a
suit in this Court, being suit No. 377 of 1897, against the said Jogetlhwar
Roy for tbe amount due under the promissory note, and this Court by its
decree dated the 5tb of May 1898 ordered and decreed the said Jogesh
war Roy to pay the amount claimed to the said Girdhari Lall, and
further ordered that the amount claimed and decreed should form a
charge on the debt due under the agreement mentioned in the plaint
therein. Girdhari La.IJ, then proceeded to execute the decree by attach
ing the money in the hands of the defendant, Raj Narain Mittel', but
through some mistake made in the office of the attorneys of Girdhari
Lall, the money was wrongly described in the Tabular Statement as
money due under the agreement of the 25th October 1895, whereas it
should have been described as money due under the agreement of the
26th Auwlst 1895. In the Tabular Statement the mode in which the
assistance of the Court is sought was described in this manner :-" By
attachment of the moneys in the hands of R. Mitter, Barrister-at-Law,
belonging to the defendant, J ogeshwar Roy, for work done and materials
supplied under an agreement made between the said Mr. Mittel' and
the defendant, Jogeshwar Roy, and dated the 25th day of October 1895,
upon which the decretal amount forms a charge under too decree in this
suit." Acting upon this representation, on the 1st of September 1898 this

-----._------
(1) (1862) IS C. B, (N. S.) 292, 304. (3) (189:.1) 1. L. R. 16 Mllod. 22 o.
(2) (1899) 1. L. R. 26 C.l. '115.
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1903 Court by its order of that date prohibited and restrained the said
FEB. 26. Jogeshwar Roy from receiving from the defendant the moneys due under

.. an agreement dated [701] the 25th October 1895," and the defendant
OBIGINAL

CIVIL. from making payment of the said moneys or any portion thereof to any
person whomsoever. This prohibitory order was followed by an order of

30 O. 699=7 the 8th March 1899 in the said suit No. 377 of 1897. which gave liberty
C. W. N. 651. to the defendant under s, 268 of the Civil Procedure Code to pay into

Court the amount due from him and in default of pa.yment appointed
the present plaintiff as Receiver to realise the said moneys with power
to institute a suit in his own name.

The plaintiff as such Reoeiver on the 14th of July 1899 instituted
this sui.t for an seeouat of what ie due by the defendant to the Said
Jogeshwar Roy in respect of the agreement dated the 25th August 1895,
and in order to establish that the cause of action was within the period
prescribed by the Statute of Limitation, he relied upon an alleged
acknowledgment in writing by the defendant of the 18th .J une 1898.
The terms of the writing are given in the judgment.

Mr. Pugh (Mr. Garth with him), for the defendant, contended (i]
that the suit could not be maintained in its present form because the
plaintiff had no authority to institute this suit; he was authoriaod to
bring a suit in respect of the contract dated the 25th October 1895 and
no other contract. He could not be allowed to succeed upon a different
esuse of action: Govindrav Desumukh v. Raqho Deshmukh (1). and Shoo
Prasad v, Lalit Kuar (2). And (ii) that the plaintiff's right to sue, if
any. was barred by the law of limitation. The acknowledgment relied
on in the plaint as furnishing 80 new period of limitation was not an
acknowledgment of such express and unambiguous character as would
sa.tisfy s. 19 of the Limitation Act: Venkata v. Parthasaradhi (3) ; nor is
it stamped: Art. 1 of Seh. I to the Stamp Aot ; Binja Ram v. Rajmohun
Roy (4) and Mulji Lala v. Linqu. Makaji (5).

Mr. Avetoom (Mr. Gregory with him) for the plaintiff. I ask for
leave to amend the order authorising the plaintiff to sue or, [702] in the
alternative. I invite the Court to read the existing order as if it were in
reality applicable to the right agreement see: Way v. Hears: (6).

The acknowledgment relied upon in the plaint is a proper acknow
ledgment under s. 19 of the Limitation Aot : Fink v. Buldeo Dass (7). It
does not require to be stamped: Fatechand Horchand v, Kisan (8).

SATJR, J. This is a suit brought by the plaintiff as the Reoeiver ap
pointed by this Oourf in Suit No. 377 of 1897 by way of equitable execu
tion to recover from the defendant 80 debt alleged to be due from him to
one Joneabwar Roy whom the defendant employed as a builder to do
certain work for him.

Two grounds of objection have been taken to the suit being main
tained in its present form, and in dealing with them it will be necesaary
to examine with some minuteness the special circumstances material to
the case. The first objection is as to the power or authority of the
plaintiff to maintain this suit, and the second ground of defence is
limitation. It appears that in 1897 a suit was instituted by Girdhari
Lall Dhananiah against the builder Jogeshwar Roy to recover Rs. 3,000
due on a promissory note executed by Jogeshwar Roy in favour of the
-------

(1) (lB84) I L. R. 8 Bom, 54:3. (5) (1896) I. L. R. 21 Bom 201.
(2) (1896) 1. L. R. 18 All. 403. (6) (1862) 13 O. B. (N. S.) 292, 904.
(3) (18g2) 1. L. R. 16 Mad. 220. (7) (1899) T. L. R. 2601'1. 715.
(4) (1881) 1. L. R. s osi. 282. (8) (18913) l. L. R. 18 Bom. 614.
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pillointiff Girdhllori Lall Dbansniah, and in the pilloint the plaintiff alleged 1903
thllot as security for the amount due under the promissory note the FEB. 115.
defendant had hypothecated the debt due to him by the prel!ent defen-
dant RlIoj Narain Mitter, and the plaintiff in that suit claimed that the OBIGINAL

OIVIL.
amount due to him under the promissory note should be declared by thE>,
decree to be a charge upon the debt. The debt from Mr. Mitter is 30 O. 699=7
alleged in the plaint to be due in respeot of an agreement of the 26th O. W. B. 661.
August 1895, and the date of the promissory note il! 25th October 1895.
A decree WIloS made in this suit substantillolly in the terms of the prayer
of the plaint, and the amount of the debt alleged by the plaintiff to be
due under the agreement of the 26th August 1895 was alleged in
the plaint to be Ilo sum of Rs. 11,500. The plaintiff Girdhari Lall
Dhananiab then, in order to realize the debt due from the [70S]
defendant, proceeded to attaoh the money in the hand I! of Mr. Mitter
sought to be charged by him; but through some mistake made in
the office of the attorneys of the plaintiff Girdhari Lall Dbauanish,
the money sought to be attached was wrongly described in the
Tabular Statement 80S money due under the agreement of the 25th
October 1895, whereas it should have been described as money due
under the agreement of the 26th August 1895. In the column relating
to the mode in which the aasistance of the Court is sought the plaintiff
asked for the assistance of the Court to be rendered in this manner :-
.. By attaohment of the moneys in the hands of R. Mitter, Barrisher-at-
Law, belonging to the defendant Jogeshwar Roy for work done and
materials supplied at the premises No. 15·3, Gopal Lall Tagore's Road,
Baransgore, under an agreement made between the said R. Mitter and
the defendant Jogeshwar Roy and dated the 25th day of October 1895,
upon which the decretal amount forms a charge under the decree in this
suit." The Court, acting upon the representations contained in the
plaintiff'l! Tabular Statement, a.ttaohed the money alleged to be due
under the agreement of the 25th October 1895 by prohibitory order on
Mr. Mitter, directing him not to part with the moneys due to Jogeshwar
Roy under that agreement. Subsequently and pursuant to the ord;r of
a.ttaohment, the Court was applied to, and did, under aectious 268 and
503 of the Code and by way of equitable execution, appoint the present
plaintiff itS Receiver to recover by suit the attaohed moaay in the
hands of Mr. Mitter. It is not neeessary to refer further to the order
appointing the plaintiff Receiver. Suffice it to say that the order of
appointment authorized the Receiver to sue for and recover the a.tta.ohed
debt. Pursuant to the authority contained in the order of appointment
the plaintiff tiled the present suit 011 the 14th July 1899. In the
paragraphs of the plaint relating to the order of appointment and the
agreement under which the money is alleged to be due the recitals are
full of misbakes, The mistake 80S to the date of the agreement does not
appellor to have been discovered until a late stage in the proceedings in
the suit. In 110 further written statement tiled by thedefendact the
defence was taken that the plaintiff has no authority to maintain this
suit by reason of the faot that the money sought to be recovered [701]
was not the money whioh had been attaohed in the hands of the defen-
dant. Subsequently to the tiling of the further written statement, an
application was made to me in chambers by the attrorney for the
plaintiff upon a petition for leave to amend the Ta.bular Statement and
prohibitory order. This application Was made in the suit in which
Girdhari Lall Dhananiah was plainbiff. I declined to make any order on

449
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1903 that applioation. I thought the a.mendment could not be made at that
FEB. 25. stage, and I directed that the applica.tion should be mentioned in the

ORIGINAL present suit when the defendant would have an opportunity of being
CIVIL. heard. The ma.tter bas now been fully discussed, and there can be no

question that the mistake, for such it undoubtedly was, origina.ted in the
SO O. 699=7 application for sxeeution made by the plaintiff in the earlier suit.
C. W. N. 651. The Court is always unwilling to allow a. mistake mada inadvertently

to operate prejudicially against a pa.rty, snd accordingly I have carefully
considered the question now raised with a view to see whether it would be
possible to give plaintiff leave to amend the present plaint, and for that
purpose whether I ought not to adjourn the case so llo8 to enable the
plaintiff to obtain a fresh order of attachment so as to make it applicable
to the money due under the agreement of the 26th Auguflt 1895. I am
clearly of opinion that no such order for amendment can be made in
this case, The mstters complained of are not such as can be set right
by amendment. The question is one which goes to the root of the
authority of the plaintiff to maintain this suit; and if I were to make
an order for amendment of the order for attachment of the money dne
to Jogeshwar Roy under the agreement of the 26th August 1895, the
amendment would operate only as a. new order of attachment and a new
order for appointment of Beoeiver, and such orders would only operate
from the date on which they were made. They could not therefore
operate as the basis or authority for the present suit. But another view
of the question bas been presented to the Court. It is this that there is
no necessity to make a new order of attachment. I am invited to read
the existing order as if it were in reality applicable to the right agree
ment, notwithstanding the fact that the agreement is wrongly described
[705] as the agreement of the 25th October, and reliance is placed on
the case of Way v. Hearn. (1), where in construing an agreement which.
though clear in its terms, is not applicable to existing facts, the Court
allowed evidence to be given so as to show what the actual facts were to
whi,.p it was intended the.t the agreement should refer. This principle
is embodied in section 95 of the Evidence Aot, but it seems to me that
this principle cannot be invoked to assist the plaintiff in the present
suit. In this ease the Court has not to find the intention of the parties.
Here we have to do with an order of Court which is the sole authority of
the plaintiff to maintain the suit, and it seems that the intention of the
parties is immaterial to the question as to the title or authority of the
plaintiff to maintain this suit, which must solely depend upon the order
appointing the Receiver. However regrettable the mistake may be under
which the prohibitory order was made it is impossible, I think, by any
course of construotiou, to regard the order as applying to anything other
than the subject-matter specified by the order itself. The effect of the
mistake is to make the prohibitory order a nullity, and it follows that
the order for the appointment of the plaintiff a8 Reoeiver to recover the
money alleged to be due under an agreement which does not exist must
be a nullity also. That being 80 there is nothing to prevent the plaintiff
from obtaining a new order for attachment and a new order for the
appointment of a Receiver.

But supposing this objection could be surmounted, it appears to me
that there is another grave difficulty in the way of the plaintiff created
by the defence of limitation Bet up. The money that the plaintiff seeks

--------_.._--
(1) (1862) 13 C, 13. (N. 8.) 292. SO!!.
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to reoover is claimed in respect of work done under the agreement of the 1903
26th August 1895. It is admitted that certain extra and additional FEB. \15.
work was done which was outside the agreement mentioned, whioh work
is not the subject of the present suit which is confined to work done O~I=AL
under the agreement and not otherwise. By 80 clause in the agreement _ "
it is provided tha.t the work done thereunder must be finished before the 30 C. 699=7
1st Aughran 1802, corresponding with the 16th November 1895, and it C. W. N. 661.
being alleged that the work under the agreement was duly executed and
completed, the suit on the face [706] of the plaint would appear to be
barred unless some speeial ease is shown extending the period of limita-
tion.

In the last paragraph of the plaint the special case is shown whioh is
relied upon as an auswer to the plea of limitation whioh would otherwise
be maintainable. The paragraph runs thus :-" The plaintiff's cause of
aotion arose within the [urisdiction of this Hon'ble Court and is within
the period prescribed by the Statute of Limitation, as the defendant
acknowledged in writing the debt on the 18th day of June 1898."
Bection 50 of the Code of Civil Procedure provides that the plaint must
show the ground upon which exemption in respect of the law of limita
tion is claimed. The words are :-" If the cause of action arose beyond
the period ordinarily allowed by any law for instituting the suit, the
plaint must show the ground upon which exemption from such law is
claimed," and there is no doubt that under that provision of the law the
express acknowledgment relied upon was set out in the 12th paragraph
of the plaint. Now the acknowledgment referred to in the 12th para
graph of the plaint is contained in a certain writing by the defendant
which was made upon a receipt relating to a letter and bill for works
and repairs done to the defendant's house at Baranagore, The receipt is
dated the 9th June 1898, and the writing thereon by the defendant is in
these terms :-" The bill glanced over is incorrect; large amounts have
been wrongly introduced. I will first have the work examined although
I know that the whole of the work is not yet finished. Thei I will
examine the estimates and after deducting what has to be deducted, I
will see what is due." Now it has been contended that the writing is an
acknowledgment of liability within the meaning of section 19 of the
Limitation Act. An acknowledgment to fall within this decMon must be
an acknowledgment of liability in respect of the right claimed. Now it is
difficult to say that the defendant intended iIJ" any sense to admit
liability in respecs of any portion of the amount of the bill. He had paid
large sums to the builder, and he was even claiming the right to exaot a
penalty for the non-completion of the work within the contract period. It
seems to me liha.t the writing is so expressed as to avoid any admission of
liability. The defendant does not, I think, admit that anything is due
[707] on the bill. What he says is, he will examine the bill and deduct
what has to be deducted, and then he will see what the result is. But
it is said it is sufficient if the acknowledgment amounts to an admission
of an open sccount, because if it is an acknowledgment of an unsettled
aocount, then a promise is implied from such acknowledgment to pay
what may be due on that account. There is no doubt that an acknow
ledgment of that partial or conditional cbaeaeter 'fould be sufficient
under English law to prevent the operation of the English law of limita
tion, because the suit is based not on. the acknowledgment, but upon the
implied promise to pay. The law is different in this country, and an
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1908 aoknowledgment to save limitation in respect of 110 debt must be an ex-
FEB. 25. press seknowlsdgmens of liability in respect of the debt claimed or of

some pl:lort of it. The right claimed in this case was a. debt-not 110 right
ORIGINAL to lion account based upon a. mutual open and current account. Reference

CIVIL. baa been made to the decision of this Court in the case of W. R. Fink
SO O. 699=7 v.'Buldeo Doss (1). There is no doubt an expression in the judgment of
C. W. N. 651. the learned Judge who decided that case which would seem to show that

in the opinion of the learned Judge the law in Engla.nd wa.s the same as
the law in this country, but the question did not, strictly speaking, arise.
The matter really in issue was whether certain letters written by the
defendant to the plaintiff did contain an a.cknowledgment of debt. In
this respect the deelsion to which I have referred is distinguishable from
the present case ; nor does it appellor that the Judge's a.ttention was
directed to the decisions of this Oourt under section 19 of the Limitation
Act and to the distinction existing between the law of limitation appli
cable in England and that in force in this country"; while the law in this
country does not require that a promise to pay should be made out to
avoid limitation. it is neoessa.ry when the right claimed is a. debt tha.t an
unequivocal and unqualified admission of the debt or '.l. part of it or of
the subsisting relationship of debtor and creditor should be established
to sa.tisfy section 19 of the Limitation Act: see Yenkato: v. Partha
saradhi (2). It seems to me therefore tha.t the acknowledgment relied
on in the plaint 80S furnishing a. new period of limitation [708] is not lion
acknowledgment of that express and unambiguous character to sa.tisfy
s. 19 of the Limitation Aot. But apart from the ground relied on in the
plaint. i~ has been sought to avoid limitation in two other ways. First.
it is said there is another acknowledgment not made by the defendant
himself, but by an agent appointed by him to supervise the work done by
Jogeshwar Roy; this a.cknowledgment is not referred to in the plaint at
all ; and then in the alternative it is argued as the seoond mode of
avoiding limit80tion that no acknowledgment of liability is necessary, 90S

the work, the subject of the suit, was not completed, IIoS the plaint
implies.s in November 1895 but continued for some time afterwards. This
raises the question whether the plaintiff can be allowed to take advan
tage of any express ground of exemption from the ordinary law of limita
tion whioh has .not been pleaded in the plaint, having regard to the terms
of section 50 of the Oivil Procedure Code.

H it had been shown that any reasonable ground existed for giving
the plaintiff an opportunity for proving a later acknowledgment of
liability by the defendant or his agent and had I been asked to do so, I
should probably have given the plaintiff leave to amend his plaint so as
to enable him to plead and prove the new ground of exemption. I have
heard the evidence of J ogeshwar Roy. the builder, and of the engineer
who wall engaged by Mr. Mitter to supervise the work, and who, it is
alleged, made an acknowledgment of liability which the plaintiff now
seeks to take advantage of.

The evidence of Hari Charan Pal. the engineer, was of a very un
satisfaotory ebaraeter, The shuffling manner in which he gave his
evidence makes it impossible to place a.ny reliance upon it a.t 8011, and it
is quite imposaible to say when, according to this witness it was that the
work agreed to be-done under the agreement of the 26th August was
oompleted, or whether it was not completed all the plaint implies at or

(1) (1899) I. L. R. ~6 Cal. 715.
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(2) (18921 I. L. R. 16 Mad. 220.
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before November 1895. Moreover, it appears that the acknowledgment 1908
relied on 80S being given by this witness was in reality given by him not FEB. 25.

80S agent of the defendant, but under circumstances which show that
the object wal!l to give an unfair advantagE:. to Jogesbwar Roy and to ORIGINAL
prejudice the defendant. In no sense can it be said that the [709) CIVIL.

certificate relied on by the plaintiff is a genuine certificate, and, so O. 699=7
moreover, at the time the so-called certificate was given, the witness was O. W. N. 651.
obliged to admit that he had ceased to be employed by the defendant.
I am satisfied he was acting in collusion with Jogeshwar Roy at the time
when the eertitieate sought to be relied on waa granted. Jogeshwar Roy
has been called, and no doubt states the work under the agreement of the
26th August 1895 was not done within the period mentioned in the
contract, but he is unable to fix the time when the work to be done
under the agreement was in fact completed.

It appears to me tha.t the case attempted to be made by Jogeshwsr
Roy and Hari Chsran Pal as regards the non-completion of the work is
an after-thought. It is not the ease made originally in the plaint. The
plaint was framed in a very different way. and there is no doubt it wal!l
so framed deliberately in order to avoid payment of the penalty which
Mr. Mitter was claiming for non-completion of the work.

The plaintiff ought not to be allowed to put forward a new ease
inconsistent with the plaint to enable him to avoid limitation.

That being so, it seems to me that the plea of limitation has also
been established. I must, therefore, dismiss the Emit with costa,

Attorneys for the plaintiff: Leslie and Hinds.
Attorney for the defendant: U. O. Dutt.

30 0.710.

[7tO] OIVIL RULE.

IBRAHIM MULLlCK V. RAMJADU RAKBBIT.* [29th May, 1903.]
Dispossession-Symbolical possession, effect of-Civil Procedure Code (Act XIV of 1882)

ss, n8, 335-Jurisdiction. ,
Bymbofical possession does not amount to dispossession as oontemplated by

s. 335 of the Code of Civil Prooedure.
[Ref. 16 C. P. L. R. 107 ; 27 Ma.d. 67 F. B.; 15 11£. L. T. 163=24 I. C. 171=1 L. W.

81; Expl. and Dist. 33 osi. 487=3 C. L. J. 293; (1914) M. W. N. 897=27
1. O. 90.]

RULE granted to Bamjadu Rakshit and other decree-holders.
Bamjadu Bakahit and others obtained a decree for arrears of rent

aga.inl!lt their tenants, Lsehmi and Golap. In execution of that decree
they brought the defaulting tenure to sale and purehassd it themselves
on the 12th February 1902. The sale was confirmed on the 18th March
1902, and formal possession was delivered to the purchasers on the
16th November 1902. One Ibrahim Mullick and another made an
application on the 5th December 1902 in the Court of the 3rd Munsif of
Berampore under a. 335 of the Civil Procedure Code on the allegation
that, by the delivery of possession, formal possession of a ~nk belonging
to them was given to the purchasers. They stated in their application
that the objeot of it was to protect themselves against a.ny disturbance

• Civil Rule No. 1440 of 1908, against the order of Kali DaB Ml1kerjee, !\{l1nBif
of Berampore, dated Feb. H, 1903.


