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their warrants. This, I submit, isillegal. The question whether or
not the accused were protected by their warrants could only be decided
by the Daputy Magistrate after & proper trial.

No one appeared to shew cause.

HARINGTON AND BRET?, JJ.—In this case a Rule was granted
calling upon the District Magistrate to show cause why the order
transferring the cage to hig file should not be set aside or suech other
order made as to this Court might seem fit on the ground that at that
stage of the proceedings there was no sufficient reason for taking the
case away from the Deputy Magistrate who was engaged in trying it,
and on the ground that the law does nof warrant the transfer of a case
except for the purpose of inquiry or trisl, and that that inguiry has not
been held by the Distriet Magistrate.

No cause has been shewn against this Rule, and we have perused
the explanation that has been submitted by the District [695] Magis-
trate ; but in our opinion the statements therein contained do nob
furnish any explanation which would justify the discharging of this Ruls.

It appears that the case in question, which was a case againsgt some
policemen for entering the houss of a Raja, was being tried before a Deputy
Magistrate, and that when the Deputy Magistrate was about to frame
charges against the accused persons, the District Magistrate withdrew
the case to his file and dismissed it, because he thought the police were
protected by their warrants.

In our opinion the case ought to have been left with the Deputy
Magistrate to be disposed of, and it would have been for the Deputy
Magistrate, who was trying the case, to determine whether the offence
charged was made out, or whether, assuming the facts to be proved, the
police were or were not protected by the warrants under which they
purported to act. No grounds existed that we can see for taking the
osfe away from the Deputy Magistrate.

The Rule is accordingly made absolute, and the order of the District
Magistrate is set aside, and we direct that the case bs restored fo the
file of +he Deputy Magistrate to be disposed of according to law.

Let the record be returned to the Lower Court with a8 muech

despatch as possible.

Rule absolute.
30 C. Gu6.

[698] CIVIL RULE.

PROKASH CHANDRA SARKAR v. E. E. ADLAM.* (18t June, 1903.]
Reciever—Agreement to pay salary of Recesver— Posttion of Receiver—34vil Procedure
Code Act (XIV of 1882) s, 503.
A promise to pay the salary of a Receiver without leave from the Court,
even if unconditional, being in contravention of the law, is not binding on

the promisor.

A Receiver being an officer of the Court, the Court only is to determine his
fees or remuneration ; and the parties cannot by any act of theirs add to, or
derogate from, tbe functions of the Court without its authority.

Manick Lall Seal v. Surrut Coomaree Dassee (1) referred to.
RULE granted to the defendants, Prokash Chandra Sarkar and
another,

T(J‘lv‘li_ﬁule Eo, 293 of 1903, against tha order of R. C. Roy, Small Ca.user Cbu.tt
Judge of Gaya, dated Sept. 12, 1902.

(1) (1895) L. L. R. 22 Cal. 648.
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This Rule arose out of a decree of the Court of Small Causes, Gaya,
dated the 12th September 1902. The facts show that wupon the
application of all the defendants, the plaintiff, E. E. Adlam, was, on the
14th September 1901, appointed Receiver of the estate of onse Ram
Narayan Ram and others who were the judgment-debtors in a suit. By
thig order it was clearly stated that all expenges were to be paid out of
the collections. The Receiver could not collect sufficient money, and
the Distriet Judge verbally advised the petitioners, the decree-holders in
that suit, to finance the Receiver for two or three' months by way of an
advance or loan, in order that the Receiver might carry on his work in
the villages and that such advance he paid off with interest by the
Receiver from hig collections.

One of the petitioners having made a conditional promise to pay
two-thirds of the Receiver's salary provided another defendant paid
his share of the same, the Receiver on several occssions wrote to the
petitioners demanding his galary, but they refused to pay him in con-
travention of the standing orders of the Digtrict [697] Judge. Ultimately
the plaintiff (Receiver) applied to the District Judge of Gaya, requesting
bim to order the petitioners and their co-sharers to pay him his salary.
On the 4th April, 1902, the District Judge passed an order that the
Court had no power to direct the remuneration of the Receiver to be met
otherwise than from the rents and receipts of the property in his hands,
and refused to make the order prayed for.

In consequence of the above order the plaintiff (Receiver) instituted
a suit on the 28th July 1902, in the Court of Small Causes,-Gaya, and
obtained a decree on the 12th September 1902 against the petitioners
with costs. ,

Thereupon the petitioners moved the High Court and obtained this
Rule againet the plaintiff (Receiver) to show cause why the decree
obtained in the Court of Small Causes, Gya, sbould not be set aside,
mainly on the grounds that the said decree was ulira vires and made
without jurisdiction.

Babu Sarat Chandra Roy Chowdhury and Babu Manmatha #Nath
Mukerjs for the petitioners. The Receiver is an officer of the Court, and
he should look to the Court and nobody else for his remunerstion, In
answer to the argument of the learned Judge of the Court of Spall Causes,
that the petitioner had entered into a confract to make advances to the
Receiver, I submit that, that contract i not only void for want of
consideration, but must also be locked upon as a contempt of Court :
goe Manick Lall Seal v. Surrut Coomaree Dassee (1).

No one appeared to shew cause.

PRATT AND MITRA, JJ. This is a Rule toshew cause why the
decres of the Court of Small Causes, Gaysa, dated the 12th September
1909, should not be set aside. It appears that the plaintiff was appointed
Receiver of certain properties on an application of all the defendants.
The order of the District Judge appointing the plaintiff a Receiver was
made on the 14th February 1901. The Receiver apparently could not
collect sufficient money. On the 2Zpd February 1902, one of the
defendante, namely, defendant No. 1, made a conditional promise to pay
him two-thirde of his salary provided the third defendant, who wae
[698] interested in a one-third share, also paid his share®{ the same.
No money was, however, paid hy the defendants, and the plaintiff

(1) (1895) 1. L B. 22 Cal. 648.
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applied to the District Judge for an order directing the defendants to pay
bis salary. The District Judge made the following order : ‘' It does not
geem that this Court has any power to order the remuneration of the
Receiver tio be met otherwise than from the rents and receipts of the
property in his hand ; no order can, therefore, be passed as prayed for by
the Receiver.”

Thereaftor the plaintiff instituted the present suit without any leave
from tho District Judge and obtained a decree against defendants Nos. 1
and 2 for two-thirda of his salary caleulated up to the date of the institu-
tion of the suit. Now, the defendant No. 2 is a minor ; and even if the
plaintiff could recover under the promise made on the 22nd February
1903, there could be no decree paseed against the minor. The Court
below, bowever, gave a decree for two-thirds of the salary, masinly
relying upon this promige made on the 22nd February.

1t seems to us that even if defendant No. 1 had made & promise to
pay, and even if it was not eonditional, yet it was not binding, as it was
made in contravention of the law. Under section 503 of the Code of
Civil Procedure, the Court isto defermine what fee or commission a
Receiver is entitled to by way of remuneration. The Receiver is an
officer of the Court, and the parties cannot by any sct of theirs add toor
derogate from, the functions of the Court without authority from the
Court itgelf. In the case of Manick Lall Seal v. Surrut Coomaree Dassee(l),
this Court held that an agreement between s Receiver and a parby
without the knowledge of the Court was a gross contempt of Court.

‘We are of opinion that the parties in the present case entered into
a contract which was not valid, and, therefore, the suit was not main-
tainable. We, therefore, set agide the decree complained of and make
the Ruls absolnte with costs.

—_—— Rule absolute.
30 GC. 699 (=T C. W. N, 651).

[699] ORIGINAL CIVIL.

BENODE BEHARY MOOKERJBE v. RA] NARAIN MITTER.*
[{25th February, 1903.]

Plaint, Amendment of —Mistake—Limitation—Power of Recetver to sue—Limitaiion
Adet (XV of 18771 5. 19—~ Acknowledgment of liability.

By ap order of the Court ihe plaintiff was appointed Receiver in a certain
suit with authority to sue forand recover an attached debt. Through some
mistake in the office of the attorneys of the plaintiff in that suit, the money
sought to be attached was wrongly described in the Tabular Statement as
monay due under the agreement of the 25th Ooclober 1895, whereas it should
have been the agreement of the 26th August 1995, and the Court, acting on
this representation, made the order, which applied to the alleged agreement
of the 46th October 1895,  Or application to amend the ordar and the plaint
or in the alternative to resd the existing order as if it were in reality applica-
ble to the right agreement :—

Held, tbat no order for amending the plaint or the order cuuld be made’
the amendment of the order would operate only as a new order, taking effect
from the date orp which it is made, and could not therefore operate as the
bagis or authority for the present suit. The plaintifi's authority to maintain
this suit depends solely upon the order appointing him Receiver: if it has
been made under any mistake, it eannot by any course of copsiruction be
regarded 21 applying to anything otber than the subject-matter specified by
the order itself, the intention of the parties being immaterial.

- Original Civil Suit No. 447 of 1899,
(1) (1895) I. L. R. 22 Cal. 648.
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