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attendance of-Process, refusal to issue-Magistrate, di.cretion of-High Court, e30 e.:084'l
poweroj i1lterference by-Charter Act (Ill GIld 25 riet., C. 104), s, 15-Procell- . W. . O.
dings.tl'nder Chapter XII of the Criminal Procedure Code.

Where the refusal by a Magistrate to assist one of the parties to 1Io procee­
ding under Chapter XII of the Criminal Procedure Code, ill proouring the
atteudance of his witnesses, deprived that party of a hearing on the only
question for the determination of the Court and so amounted to a denial of
justice :-

Held, that the Magistrate in refusing process acted without jurisdiction.
Madhab Chandra Tanti v , Martin t referred to.
The High Court ill the exercise of general powers of supervision vested

under 2·1 and 25 Viet., C. 101, s, 15, has power to interlere in a case like this,
even if it cannot, in strictness, be said that the Magistrate acted witbout
jurisdiotion.

A mere refusal, however, to summon or examine a particular witness or
witnesses cited by 1Io party, in proceedings under Chapter XII of the Crimi­
nal Procedure Code is not necessarily a ground for interference by tb,e High
Oourt.

It cannot be laid down as a rule of law that proceediugs under Chapter
XlI of the Criminal Procedure Code should be regarded, as to procedure, as
summons cases.

Hurendro Narain Singh Chowdhry v. Bhobani' Prea Baruant (1) and Ram
Chandra Das v. MonohuT Roy (2) explained.

[Fol. 34Ca1. 840; 2 O. L. J 286 N.; Ref. 31 1. 0.685 ; 17 O. P. L. R. 153; 300801.
508 Note; Ref. 32 0801. 1093=2 C. L. J. 280; 81 Ca.l 685.]

(509] RULE granted to the petitioner, Surjyllo Kantllo Acbarjee,
This was a Rule calling on the District Mllogistrate of Mymensingb

to show cause why the order under s. 145 of the Criminal Procedure
Code, dated the 17th MlloY 1902, passed by the Bubdivisional Magistrate
of Netrokons, declaring the first party to be in possession, should not be
set aside, on the ground that the Magisbrate had refused to issue peoeesa
to compel the attendance of the witnesses of the petitioner who was the
second pllorty.

On the 2nd April 1902, the Subdivisional Mllogistrate of Netrokona,
on the basia of 110 police report, instituted proceedings uader s, 145 of the
Criminal Procedure Code against the first and second parties, and direoted
summonses to issue to certain witnesses mentioned in the police report,
who, however, were not witnesses Darned by the parbies, The ease was
fixed for hearing on the 16th April, but it being found on that day that
the parties had not tiled their written statement, the case was adjourned
till the 8th MlloY, on which day the evidence of two witnesses for the
first party waS taken.

• Oriminal Revision No. 80ri of 1902, against the order passed by Nikhil Nath
Roy, Subdlv iaioual Officer of Netrokona, dated May 17, 1902.

t l\fADHAB CHANDRA TANTI v. J\IARTIN. (a)
In this case a. Rule was obtained by the petitioners, Madhab Chandra Tanti

and others, calling upon the District Magistrate of Burdwan to show cause why
the order under s. 145 of the Criminal Procedure Code should not be set aside on the
ground that the Magistrate should have allowed summons to i::,sue on the witnesses
cited by the petitioners on the 7th October, 1901, notwithstandlilg the reasons given
by him for refusing to do so.

(a) Crimillal Revision No. 1157 of 1901.
(1) (1885) I. L R. 11 Cal. 762. (2) (1898) 1. L. R. 2101101. 29.
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1902 On the 28th April, the petitioner put in a list of thirty-one witnesses
NOV. 4, 19 & and applied for process to compel their attendance, but owing to his

DEC. 1. having paid only Be, 1-8 as process fee, summonses were issued only
ORIMINAL against five of the witnesses and these were duly served.
REVISION. [510] On the 8th May none of the petitioner's witnessea attended

-- Court, and he made an application praying that, as their evidence wail
C80.:/' :O~=:47 material, process might be issued for their attendance. The Magistrate

. .. . then passed the following order :-
.. They must bring evidence themselves. These witnesses will bo exam inad itS

soon as those on behalf of the first party have been."

The examination of the witnessee for the urst party was concluded
on the 12th May, and the case was adjourned until the following day,
On the ease being resumed on the 13th May, the petitioner ag9in applied
to the Magistrate, stating that his witnesses had not attended, and asked
that process might be issued on payment of costs for their attendance.
On that application the Magistrate passed the following order:-

"The witnesses for the first party have been examined and their case Closed.
Applica.nt should have taken steps earlier to procure the attcndacoe of these
witnesses. Applicant must bring his witnesses to-morrow."

On the 14th May the petitioner, finding it impossible to produce his
witnesses without process, applied again for process, whereupon the
Magistrate pasBed the following order :-" File wibh the record ;" and
after hearing the pleaders for both sides adjourned tbe oaso for judamenf
to the 17th May, on which day the Magistrate having held that there
was no evidence from the petitioner's side to rebut the evidence on the
record, declared the first party to be in possession.

Bsbu Joy Gopal Ghose for the petitioner, In this case the achion of
the Magistrate was without jurisdictiou, inasmuch as no opportunity was
given to the petitioner to adduce evidence. The orders passed on the
several applications asking for processes against the witnesses do not
show any good reaaons for their refusal. It has been repeatedly hold
that the Magistrate, having once issued processes for the attendance of
witne~8es, is bound to assist the party in enforoing such a,ttondance.
Here the applications were repeated and the petitioner acted with duo
diligence; it was beyond his power to bring his witnesses without the
assistance of tho Court, and that assistance W(1,S relused. 'rho order
passed on the last application was simply "tile"; ~Jmt W&5 not the
proper way to deal with the application, as has beeu Irequeubly pointed
out by this Court. Section 145 of the Oode is [511] perompbory so far
as regards the taking of evidence offered by a party. 'I'he words used
are ., shall take all the evidence." Therefore refuaal to ~ake lh'idtlllfJO

J',b. Hill and Babu Dasarathi Sanyal for the petitioners.
Mr. Jackson and Babu Sara; Chundel Roy Chowdhr!J for the 0l?POG ita patt.y .•••
PRINSEp AND HENDERSON, JJ. The Rule will be made absolute, but oniy ')U

one point, and that is, that the Magistrate acted withcut jurisdiction in refusing OIl

the 7th October to issue process for the attendance of the witnesse'l oited by the
peti~ioners. No doubt the petitioners were somewhat late in applying for process,
but still there was ample time to serve these processes, so as to obtain the atten­
dance of the witnesses, and the proper order for the ~1agjstmte to have made was not
to refuse process 00 the ground that there was not sufficient time, hutto allow the
petitioners' application tor the processes on the distinct understanding that unless
they were served within sufficient time to enable the witnesscs to appear, no
further time will be'allowed, but the matter would be peremptorily takeu up on the
10th October-the date fixed for the fiu1\l order. The Magistrate must allow process
for the abtendanoe f,jr these witnesses and then proceed to deal with the case before
him.
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11.1 SUllJYA KANTA 1>. REM CRUNDER 30 Cal. 512

would be acting without jurisdiction, and I submit the refusal by the 1902
Court to help a party to obtain his evidence by enforcing the attendance NOv. 4, 19 &
of his witnesses is equally acting without jurisdiction. Dnc. 1.

Bsbu Jogesh Ohandra Roy for the opposite party. The procedure CR~

adopted in cases under s, 145 is that prescribed for summons cases, and REVI~:O~
an absolute discretion is given to the Magistrate by s. 244 of the Code -
to refuse to issue processes for witnesses: see Hurendro Narain Singh 80 O. 608==7
Ohowdhry v. Bhobani Prea Baruani (l) and Ram Ohandra Das v. C. W. N. 404.
Monohur Roy (2). There is no question of jurisdiction in the present
esse, and this Court should not interfere.

Babu Joy Gopal. Ghosh in reply. There is nothing in the Code
which says that the procedure to be followed in cases under s. 145 is
that provided for summons cases. Sections 355 and 356 of the Code
show there is a distinction to be drawn between summons cases and
oases under s, 145. The High Court has jurisdiction to interfere where
the Magistrate has acted arbitrarily, as in this case: see tbe case of
Madhab Chattdra Tanti v. Martin (3), in which the order of the Magis­
trate was set aside on exactly the same ground.

STEPHEN AND HENDERSON, JJ. In this case a Rule was granted
calling upon the Magistrate and the opposite party to show cause why
an order under section 145 of the Criminal Procedure Code declaring the
first party to be in possession should not be set aside on the ground that
the Magistrate had refused to issue process to compel the attendance of
the witnesses of the petitioner who was the second party.

The facts are not disputed. On the 2nd April 1902, the Deputy
Magistrate, on tbe basis of a police report, instituted proceedings under
section 145 of the Criminal Procedure Code, and directed summons to
issue to the witnesses mentioned in tbe police report, fixing the bearing
for the 16th April. The witnesses [512] so mentioned were not, so far
as appears, the witnesses put forward by the parties, and it is not shown
whetber they were served or not. On the 16th April, the parties not
having filed their written statements, the case was adjourned, and jihe
Magistrate made an order that tbe wituesses present, if any, should
give reeoguizancea of Bs, 20 each, On the 16th April the case was
again postponed until the 8th May, on which day the parties filed their
written statements, and the evidence of two witnesses for ,l;he first party
was recorded. In the meantime the petitioner, on the 28th April, had
put in a list of 31 witnesses and applied for process to compel their
attendance. The order made upon the application is not quite intelligi­
ble. It. was as follows: " Issue summons if there is orders." With the
appliclIotion the petitioner deposited Re. 1-8 as costs for all the witnesses.
In his explanation the District Magistrate states that as only Re. 1-8
was paid as process fee for alltbese (31) witnesses, summons only
issued against five of these witnesses, and they were duly served. The
District Magistrate assumes that, I, it is clear from the fact that as only
Be. 1-8 WaS paid, the petitioner wished summons to issue only againl1t
the five, and intended to bring the others himself." He admits that on
the 8th May none of the petitioner's witnesses attended, and he states
that no application for further process was made that day. The latter
statement appears to be incorrect, for we find that on th&> 8th May the
petitioner made an application alleging that none of the witneeses cited

--- ._----- ---- -

(1) (lB85) I. L. R. 11 Cal. 762. (3) See ante, p. 508 (nose).:
(2) (lB9S) I. L. R. 21 Ca.l. 2(J.
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1902 by him had appeared, and pra.ying that as their evidence was material,
NOv. " 19 & process might be issued for their attendance. The Deputy Ma.gistrate

DEC. 1. passed the following order upon the application :-
CRIMINAL .. They must bring evidence themselves These witnesses will be examined as
REVISION. soon as those on behalf of the first party have been."

- 'The examination of the witnesses for the first party was continued
~o:. :O~ol on the 9th, 10th and 12th May, and the case then adjourned until the
. .. . 13th May. On that day the petitioner again applied that prooess might

be issued on payment of costs for the attendanoe of his witnesses, of
whom he gave a list, and he stated that they had not appeared and that
their evidence was very material. On that application the Deputy
Magistrate passed the following order :-

.. The witnesses for the first patty have been examined and their esse
closed, Applicant should have taken steps ea.rlier to procure the [513] attendance
of these witnesses. . . Applicant must bring his witnesses to-morrow." [That
is, the 14th May.]

On the 8th May, when the petitioner applied for summons for his
witnesses, there was apparently ample time to procure their attendanoe,
but the Magistrate then refused the application, direoting that the petiti­
oner should bring his own witnesses. Considering that the petitioner had
stated he was unable to bring hill witnesses without the assistance of the
Oourt, it was unreasonable to refuse his application. It was not sugges­
ted then that the application was too late. As a matter of fact, the
petitioner had previously on the 28th April applied for process against
31 witnesses, and we do not think that it was right to assume from the
fact that' an insufficient sum had been deposited that he only required
the attendance of 5 out of the 31 witnesses named. Even the 5 on whom
summons was issued and served did not appear.

The affidavit on which the Rule was granted states that on the 14th
May it had been found impossible to produce any witness without
process, On that day another application was made alleging that the
witnesses would not attend without summons and asking for process.
Upen this application the Magistrate' merely passed the order "File with
the record." We may bere express our opinion that this was not the
proper way to deal with the application. It was the duty of the Magis­
trate either to grant or refuse the applioation.

On the 14th May the petitioner was unable to produce any of his
witnesses, and after hearing the pleaders on both sides the case was
adjourned for judgment to the 17th May, when the Magistrate, holding
.. that there was no evidence from the other side to rebut tbe evidence on
the record," declared the first party to be entitled to possession until
ejected in due course of law.

The only question we have to determine is whether the Magistrate
in refusing to issue process to compel the attendance of the witnesses of
the petitioner, acted without jusrisdiction, for otherwise We are unable
to interfere.

It has been contended that proceedings under Chapter XII of the
Criminal Procedure Code are in matters of procedure to -be regarded as
summons cases. The Codenowhere declares that such [M.t] proceedings
are to be 80 regarded ; and it is remarkable that a distinction is drawn
in sections 35a and 356 between summons cases and inquiries under
Chapter XII. Section 355 directs that in summons cases the Magistrate
shall make a memorandum of the substance of the evidence of each

a~6



11.1 8UBJYA KANTA v. HEM OHUNDEB 80 Ca.l. 616

witness, whereas section 356 directs that in all inquiries under Chapter 1902
XII the evidence of eseh witness shall be taken down in writing in the Nov. 4, 19 &
language of the Court by the Magistrate, or in his presence or hearing, DEC. 1.
or under his personal direction and superintendence, and shall be signed CR~AL
by the Magistrate. In the case of Hurendro Narain Singh Ohowdhry v. REVISION.
Bhobani Prea Baruani (1) a Division Bench of this Court stated, it was
inclined to think that from their nature. proceedings under Chapter XII go i i08.ol
should be regarded on 11011 points of procedure as summons cases, and the .. .
case was cited with approval in Ram Chandra Das v. Monohur Roy (2). If
such proceedings are to be regarded as summons cases so far as procedure
is concerned, the taking of evidence is regulated by section 244. The
language of the section is not altogether appropriate to quasi-civil pro-
ceedings, such as proceedings under Chapter XII. It ~irects the Magis-
trate to take the evidence produced in support of the prosecution and by
the accused in his defence; and empowers him, if he thinks fit, on the
applioation of the complainant or accused, to issue process to compel the
attendance of any witness, thus apparently leaving it in the discretion of
the Magistrate to issue process or not. It has, however, been frequently
held that this discretion should not be exercised to the detriment of
the applicant in an arbitrary manner. It appears to us that it cannot be
laid down as a rule of law that proceedings under Chapter XII of the
Criminal Procedure Code should be regarded, as to procedure, as sum-
mons oases, and we do not understand that in the cases to whioh
referenoe has been made the Court intended to do more than lay down
a rule of oonvenience in 80 case where special provision was not made by
the law. Section 145 of the Criminal Procedure Code enjoins the Magis-
trate " to receive the evidence produced" by the parties and to take
such further evidence, if any, as he thinks necessary, but this does not,
in our opinion, mean that the parties shall produce their own evidence, or
[515] absolve the Magistrate from the duty of assisting the parties in
proouring the attendance of material witnesses when it is shown that
their attendance cannot be enforced without suob assistance.

In the case before us, if the Ma.gistrate had " discretion, we consider
that in refusing to issue process he acted arbitrarily and without any
good or sufficient reason. The arbitrary exercise of discretion does not
neoessarily amount to aoting without jurisdiction so as tr> justify this
Court in interfering in 8011 cases where discretion has been arbitrarily
exereised. Where, however, the refusal of a Magistrate to lIossist one of
the parties to a. proceeding under Chapter XII of theOriminal Procedure
Code in procuring the attendance of his witnesses deprives that party, as
in this ease, of a hearing on the only question for the determination of
the Court, and so amounts to a denial of justice, Wtj think that the Magis­
trate, in refusing process, acts without jurisdiction. In the case of Madhab
Chandra Tanti v . Martin (3) it was held by a Division Bench that a
Magistrate in proceedings under section 145 of the Criminal Procedure
Code acted without jurisdiction in refusing to issue process for the
attendance of the witnesses cited by the petitioners in that case.
In that case also the petitioners were unable to procure the attendance of
any of their witnesses, and their opponents were consequently declared,
upon the unrebutted evidence produced by them, to be b possession of
the land in dispute. The circumstances of the two cases a.re practically

(1) (1885) I. L. R. 11 0301. 762. (3) See ante, p. 508 (note).
(2) (1893) I. L. R. 21 Cal. 29.
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1902 the same. It may be mentioned that a member of this Bench was flo

Nov. 4, 19 & party to the decision on the case referred to.
DEC. 1. Even if it cannot, in sbr ictness, be said that the Magistrate in the

CBI-;;;AL case before us acted without jurisdiction or declined jurisdiction, we
REVJSION. consider that, having regard to the view which we entertain as to the

effect of his action, the case is one in which we ought to interfere in the
30 C. 608=7 exercise of the general powers of superintendence vested in this Oourt
C. W. N. 101. under 24 and 25 Viob., c. 104, aeotion 15.

At the same time, we are not prepared to say that a mere refusal to
summon or examine a particular witness or particular [616] witnesses
cited by a party in proceedings under Chapter XII of the Criminal
Procedure Code is necessarily a ground for interference by this Conrt.
Each case must be determined upon its own circumatauces.

For the reasons stated, therefore, we set aside the order complained
of.

It must be left to the discretion of the Magistrate to S!l.y whether,
having regard to the existence or otherwise of circumstances likely to
lead to a breach of the peace, the proceedings should be dropped, or
taken up ag3in and a reasonable opportunity afforded to the petitioner
to produce his witnesses with the assistance of the process of the Court,
if neceesary .

30 C. 516.

APPELLATE CIVIL.

PERCIVAL v. OOLLECTOR OF OHITTAGONG.* [31st July, 1900.]
Court-fee-Decree-Me7norandltm 0/ appeal, amendment of-Civil Procedure Code (Act

XII of 1882) SS. 53, 582-CoUl't-fees Act (VII of 1870.)

In the generality of cases, an anpallate Court cannot pass a decree for a
larger amount than that claimed in the memorandum of appeal, unless,
before the judgment is pronounced, an amendment of the memorandum of
appeal is allowed and the additional court-fee paid in.

ApPLICATIONS
THESE applications aroae out of an appeal from original decree,

preferred by the plaintiffs. H. Percival and others.
There we~e 22 references made to the Civil Court under B. 18 of the

Land Acquisition Act by the CoIIector, and the cases were tried together
by the Subordinate Judge of Chittagon~. The lands were acquired for
the Assam-Bengal E.ailway. The total [517] amount of the compensa­
tion decreed by the Subordinate Judge was Bs. 21,726-4-10. The plain­
tiffs Nos. 1, 2, and 5 appealed to the High Court, and the appeal
being valued at Rs. 13,000 court-fees were paid for that amount.

The appeal was heard by the High Oourt on the 20th July 1900,
and the amount of the compensation was raised to over Bs. 40,000. After
the judgment wall delivered. the learned Government Pleader for the
Collector of Chittagong, who was the defendant-respondent in the
appeal, pointed out that the appeal had been valued at Rs. 13.000 only,
and that. under the decree passed by the High Court, the appellants
would get muca more than that amount. This objection was not taken
at the hearing; and the learned counsel who appeared for the appellants

• Appiicltions in apP3il.l from Original Decree No. 201 of 1897, against the
decree of Jadu Nath Doss, SulnrJ.ina.te Judge of Chittagollg, dated Feb. 22, 1897.
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