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• Appeal dismissed.

period necessary for the establishment of an easement, provided such an 1908
easement as the plai Jtiff claims can be acquired. But he has held that APRIL 1(;.
no such right can be gained by prescription, inasmuch as this cornice -
which projects over the defendant's house is not necessary for the pro- APPJI~~:E
tection of the plaintiff's property, but has been constructed on the .plain-
tiff's house merely for the purpose of ornamentation. He says in his so C. 508='1
judgment: II One fundamental principle of the right to an easement is O. W. N. 649.
that it confers Borne benefit on the person who claims the easement, and
does not serve merely a purpose of ornamentation." The plaintiff now
appeals agrtinst this order of the Subordinate Judge.

\Ve have given this ease our best eoneideration, and, on the
whole, we see no reason to interfere with the order of the Subordi­
nate Judge dismisaing the plaintiff's appeal to him, and we think
that he bRoS laid down the law as to easements perfeotly [605]
correctly. We find in the Indian Easements Act (Act V of 1882), whioh,
of course, is not in force, in this province, but whioh we think
may be referred to as an authority on the subject as to what an
easement in India is, it is laid down that II an easement is a right which
the owner or occupier of certain land possesses, as such, for the bene­
ficiaJ enjoyment of that land to do and continue to do something," and
so on. Then, WfJ find it laid down in Gale on Easements, 7th edition,
page 6, that" an easement is a privilege without profit, which the owner
of one neighbouring tenement hath of another, existing in respect of
their several tenements by which the servient owner is obliged to suffer
or not to do something on his own land, for advantage of the dominant
owner." 'rhus, it appears from these authorities that there can be no
prescriptive ri~ht to a projection which has been erected lP~rely for the
purpose of ornamentation.

We find this also laid down in the case of John George Bagram v.
Khettrnnath Karjormoh (I), in which Chief Justice Peacock has pointed
out that there i'3 no proscriptive right to anything whioh is "a mere
matter of delight and not a matter of necessity." In these circusastan­
ces we think that this case has been rightly decided. The plaintiff's cornice,
which no doubt projected over the defendant's land for some time, is not
a subject with regard to which an easement can be acquired by the
plaintiff. The defendant has clearly a right to the enjoyment of his land
usque ad cceluni unless the plaintiff can establish a prescriptive right to
project his cornice over it. In our opinion he cannot successfully do 80,

and this appeal must be dismissed with costs.
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Interest-Mesne profits. interest on-Oivil Procedure Code (Act XIV ol 1882) 8. 211.

Regard baing had to the provisions of s. 211 of the Civil Prooedure Code
(Act XIV of 1882) in the ascertainment of mesne profits due to the decree­
holder, he is entitled to receive interest. year by year, on the amouut found
to be due-

Hurro Durga Chowdhrani v. Suru: Sundari Deb; (2) datinguished.
~ .

• Appeal from Order No. 100 of 1902, against the order of Jogandra Obandar
Moul ik, Additional Subordinate Judge of Pubna and-Bogra, dated flov'. 26, 1901. •

(1) (1869) 3 B. L. R. (0. C.) 18, 47.
(2) (1881) I. L. R. 8 Oal. 332; L. R. 9 I. A. 1.
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1903 ApPEAL by Radha Raman Munshi, decree-holder.
MARCH 17. On the 4th May 1901 the decree-holder applied to the Additional

-- Subordinate Judge of Pubna and Bogra for the appointment of 80 com-
AP~~ATE missioner to deliver possession of the land in respect of which he obtain­

. ed 80 decree against Surnomoyi Debi and others and to ascertain mesne
30 a. 506=7 profits. A commissioner was appointed, who submitted his report on the

C W. N. 437. 9th August 1901. Both the decree-holder and the judgment-debtors ob­
jeoted to the eommlssioner'e report on various grounds. The learned
Additional Subordina.te Judge, having disposed of all the objections as to
mesne profits. observed as follows :-

" La~tly, it is contended on behalf of the decree-holder that interest should be
allowed year by year on the yearly profits as part of the wasilat. But having
regard to the number of years for which mesne profits are claimed, and to other
circumstauces of the case, I decline to award interest year by year on the yearly
profits, befoee the asoertainment ",f the exact amount thereof. I wiH, however,
allow interest at 6 per cent. per annum from this date."

Against this order disallowing interest on the mesne profits of each
year, the decree-holder appealed to the High Court.

Babu Golap Ohander Sarkar for the appellant.
Babu Taruok Ohunder Ohuokerbuttu for the respondent.
PRINSEP AND STEPHEN. JJ. The question raised in this appeal

is whether, in the ascertainment of mesne profits due to the [607]
decree-bolder, appellant, he was entitled to receive interest, year
by year, on the amount found to be due.

The Subordinate Judge has refused to give him interest on such a
oaleulatiou, and has given interest only on the amount actually ascertain­
ed and embodied in the decree. The case of Hurro Durga Ohowdhrani
v. Surut Sundari Debi (1) has been cited by the learned pleader for the
respondent as authority for this order. On the other hand, the learned
pleader for the appellant draws our attention to section 211 of the Code
of 1882, which was enacted after the judgment of their Lordships of the
Privy Council, in the ease just mentioned, in which mesne profits are
defille\5 to mean" those profits which the person in wrongful possession
of such property actually received or might with ordinary diligence
have rsoeived therefrom, together with interest on such profits." We find
tbat the previous Code of 1877 for the first time defined mesne profits
and that, in tha.t"definition the last words. viz., .. together with interest
on such profits," did nob appear, and it was in accordance with the
tatms of that Code that the Judgment of their Lordships of the Privy
Counon was pronounced. It seems to us that these words, whioh have
since been embodied in this definition, should receive some express
meaning. They clearly do not refer to interest due after the ascertain­
ment of the amount of the mesne profits due under the decree, because
the Courts ha.va been given a disoretlon to award interest separately on
the amount so ascertained. The words, therefore, seem to us to con­
template that interest should form a separate item in the calculation of
tne llomount due 80S mesne profits, and in this view, we modify the order
of tne Subordinate Judge and direct that he allow interest at the rate of
twelve 'POt cent. per annum, year by year, on the profits before the
ascertainment of the actual amount of such mesne profits under the
deoree. We obselve that the Subordinate Judge has given interest on
the amount so lloscertaincd regarding which no appeal has been made,

(1) \1881) I. L. R. 8 Cal. 382 ; L. R. 9 1. A. 1.


