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.RAMSAY v. BOYLE.* [2nd April, 1903.]
OJ

Dl"orce-Diwru Act (IV 0/1869) S8. 7, II, 45-Parties-Illter'llention-Jurisdictiolt
-Alleged adulteress, application by-Civil Procedure Code (Act XIV oj 188~)
s.S2.

In a wife's suit for divorce against the husband on the ground of inces
tuous adultery, the Court bas no power under the Indian Divorce Aot (IV of
1869) to allow the alleged adulteress to intervene. The words" all
prooeedings under this Aot between party and pluty" in seotion 45 of the
Aot apply only to prooeedings alter the parties to the suit have been deter
mined, and the parties oan only be determined in aocordance with the pro.
v is ions of the Aot.

S. 7 of the Aot does not apply to procedure.

S. 112 of the Civil Procedure Code (Act XIV of 1882) cannot apply 1;0 the
case of subsuitut.icn, dismissal, or addition of parties in divorce prooead ings.

Bell'll. Bell (I), Abbott v. Abbott ('l), and Lowe v. Lowe (3) referred to.

ApPEAL by the applicaut, MrB. E. .J. Ramsay, against the judgment
and order of HElSDEHSON, J.

On the 9th of July 1902 Mrs. Etlen Thoma.B Boyle tiled her petition,
praying for sn order that her marriage with the respondent, William
McCormick Boyle, might be dissolved by reason of his incestuous
adultery with her sister, Mre. Edith Jane Rameay. The respondent
appeared in the proceedings and filed hls answer denying that he ever
committed adultery with the said Mrs. Ramsay. On the 18Gh of March
1903 the said Mrs. Ra.msay made an application to Henderson J. for an
order that she might be at liberty to intervene as a party respondent
in the suit, to enter appearance and appear at the hearing in order to
examine witnesses on her own behalf and cross-examine the witnesses
who might be called by the petitioner, and to be beard by Counsel on
her own behalf. His [190] Lordship delivered the following judglOlllent
dismissing the application ;-

HENDERSON, J. This is an application by a lady for an order that she may be
at liber~y to intervene, as 80 party respondent. in this suit to enter appearance and
appea.r at the hearing, in order to examine witnesses on her own ,,,behalf and cross
examine the witnesses who may be called by the petitioner, and to be heard by
Oounsel in the ordinary way. Bue offers to waive service of notice, and has, (
I1nderstand, served a oopy of the answer, wb ich she proposes to file on the parties in
order that the suit may proceed without any delay.

The applioant is the sister of the petitioner in the case, and the allegllotion is
.hat tbe respondent committed adultery with her, and that the allegation is the
ground upon which the petitioner seeks for dissolution of her marriage. The
applioant in her petition and also in her proposed a nawer denies the alleg~tionof
adultery. It is not suggested that there is llny oollusion between the petitioner
and the respondent, and I 80m satisfied that this application in made bOlla fide by
'he lady for the purpose of proteoting herself against the very serious consequences
whioh an adver,e finding on the question of adultery may have upon her reputation
and sooial position.

• Appeal from Original Civil No.9 of 1903.
Appellate Bench: Sir Franois W. 1\bolean, K. c. I. E., Chief Jllstioe, Mr. JIIs.\ce

Rampini, and r,fr. Justice Mitra.
(1) (1885) L. R. 8 P. D. 217. (2) (1869) <l B. L. R. (0.0.) 51.

,(8) [1899] P. 204.
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A simillu applicaton was made to Mr. Justice Jenkins in the case of Bailey v.
Bailey' in Matrimonial suit No. 7 of 1896, on the 1st Februuy 1897, and
after argument the application was refused. It appears to me that there is no
real difference between that ease a.nd the present application. As pointed out
by Mr. Justioe Jenkins, in Engla.nd a [481] discretion is given to the Court
under seot ion 28 of 20-21 Vict. Chap. 85. to direct tha.t a. person with whom
the husband is alleged in the petition of the wife to have committed adul
tery, c' be made a respondent. but although the Indian Act follows the En
glish Act, it is silent upon this point. It has been suggested before me that
the reason for this omission in the Indian Act is that tha.t Act contains a
special prov is ion in section 45 dealing with procedure which makes the Civil Pro
cedure Code applica.ble here. Section 15 which deals with proceedings" between
pa.rty and party" declares that .. subject to the provisions contained in the Act,
all proceedings under the Act between party and party shall be regulated by the
Code of civil Procedure." When the Indian Act wad passed the Civil Procedure
Code in force was Act VIII of 185'.l, and section 73 of [492] that Act directs th~t, if

* BAILEY V. BAILEY.

Divorce-Parties-Alleged adulteress, application by.

In a wife's petition for dissolutiou of marriage by reason of the husband's
adultery with one Mrs. Olleubacb , the latter applied and obtained this Rule call icg
upon the petitioner to show cause why she should not be allowed to intervene.

11k .Avetoom on behalf of the appl ioant, Mrs Ollenbaoh.
},ir D'Jrj1le on behalf of the petitioner for divorce
JENKINS, ,I. In this suit a lady seeks fur the dissolution of her marriai'{e with

her husband, alleging that he has been guilty of adultery with tho present appl icant,
who is no party to the su it. The purpose of this application is to ensure that the
applicant should be added as a respondent, and in support of th"t ocntention I
have been referred first to an English case of Bell v. Bell (1). where a similar
applioation was made with success That case is obviously /'0 authority here, for
it is a decision on a seotion of tho English Aot whioh expressly provides that a l vdy
is under such oiroumstances entitled to be added as a respondeat. Indeed, 80 fa.r as
an inference can be drawn from the case, it is adverse to the respondent.

The Indian Aot, which follows the English Act. is silent on this point, and that
although the provision of the English Aot is conte i ned in a seotion whioh commea.
ees in the same terms as the 11th seotion of the Indian Act. But then, it is said,
section 7 assists the appl ioant. That sect ion is in these terms: .. suhjecG to the
provisions oontained in this Act, the High Court shall in all Emits and proceedings
here under Act X give rolief on the pr inc iples and rules which. in the opinion of
the djd Court, are as nearly as may be oonformable to the prinoiples and the rules
which the Court for divorce and matrimonial causes in England for the time being
aots and gives relief." It appears to me clear the expression" rules and prinoiples"
does not apply in support of the appl icantts oontention here. They point rather
to the rules and pr ino inles on which the Court deals with tho'.o matrimonial
eauses in requiriLg a oertain degree of evidence and other cognate matters.

Then reliance is placed upon sectioni5. wh ich prov ide" that, su bjeot to the
provisions herein oontained, all proceedings under the Act between party and party
shall be regulated by the Code of Civil Procedure. It is said that that makes sec
tion 3'2 of the Code of CiV'11 Procsdura appl ioabla, and tha\ this is a case in which it
can properly be said that the apphcant ought to have been joined or that her pre
sence before the Court may be necessary in order to enable the Court eflectually and
completely to adjud icat» upon lind settle all the questions involved in the suit. It
is very properly admitted by Mr. Avetoom that even if his olient were added. no
relief could be obtc.ined against her. and she could not even be made to pay costs,
and it is difficult to see how her presence as a. party oan be treated 80S necessary
except in the sense tha.t it may enable her to be represented by Counsel who would
croas-axam ine, if need be, the petitioner and her witnesses. That does not seem to
mo to be a purpose contemplated by section 32. It is unnecessary for me now to
express an opinion whether the Court could not under section 165 or 171 require
the lady to be examined as ~ witness in the case ; but it is at any rate clear that,
should a decree nisi be obtained, it will be within her power to take the neoessary
steps under sectio~ 16 of Act IV of 186!J to bring before the Court all evidence that
might be necessary for an adjudication on the caee. I therefore refuse the appl ioa.
~ion. Tlte I\PpIleant must pay the costs,

(1) (1883) L. R. 8 P. D. 21'1.
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it appear to the Court at any hearing that all the persons who may be entitled to
or who elaim, some share or interest in the subject-matter of the suit, and who ma;
be likely to be affeoted by the result, have not been made parties, the Court may
direot that they should be made either plaintiffs or defendanta, as the case may be.
The present Code by section 82 enables the Court to order that the name of any
person who ought to have been joined whether as pIa.intiff or defendant, or whole
presence before the Court may be necessary in order to enable .the Court effeotually
and oompletely to adjudioate upon and settle all the questions involved in the suit,
be added. These seotions ware considered by Mr. Justioe Jenkins, and he was of
opinion that they did not enable him to make the applicant before him a party
respondent.

It has now been contended that the deoision of ]\fr. Justice Jenkins is erroneous,
and Mr. Hill has laid stress upon the words" persons . . . whose presenoe before
the Court may be necessary to enable the Court effectually and completely to ad
[udicate upon and settle all questions involved in the suit," and he has oontended
that the applioa.nt in this case is a person likely to be affected by the result, to use
the wording of the Oode of 1859.-or a person whose presence is necessary to enable
the Court to adjudicate effeotually and completely upon the question of the adultery.
The effect of the words quoted from the present Code was also oonsidered by Mr.
Justioe Jenkins. and in his judgment he says-" It is very properly admitted by
Mr. Avetoom that even if his client were added, no relief oould be obtained against
her, and she could not even bo made to pay costs, and it is diffioult to see how her
presenoe as a party can be treated as neceSSIUY, except in the sense that it IDIloY

enable her to be represented by Counsel who would oroas-exam ine, if need be, the
petitioner and her witnesses, that does not seem to me to be a purpose oontemplated
by section 32."

Here. there is no suoh admission as was made by learned counsel in thllot case.
On the contrary, ]\{r. Hill has argued that relief, though not pecuniary relief, is
claimed against the lady, because the relief that is really sought by the petitioner
is on the footing of her action, that is, on the footing of her having oommitted
adultery with the respondent, and that irreparable damage must naturally aocrua to
her in the event of an adverse finding. There is no doubt that she is indirectly
affected, and it may be, very seriously affected, by the determination of the issue in
the suit, but I am unable to give effect to this argument. The question in this suit
is, whether the respondent oommitted adultery with his sister-in-law, and it seems
to me that that question can be effectually and oompletely adjudicated upon without
the lady being added as a party. No doubt grievous hardship may arise in this
country by the exclusion of ladies situated as the present applicant is from parti
cipation in the prooeedings. If this case had heen heard in England the Oouxt
would have had a discretion to allow the lady to appear, but I agree with
Mr. Justioe Jenkins that the law of tbis country allows no such d iaoret icn. If 1
had the power to grant this appl icabion, I would have been glad to have done so.

Holding the view I do, I think it is unnecessary for me to discuss the various
oasee quoted by 1\Ir. Hill. The application must be dismissed with c~sts.

The applicant, Mrl'J. Ramsay, appealed againet the above judgment
and order of Henderson, J., contending that her [4193] presence before
the Court was necessary in order to enable the Coi-rt effectually and
completely to adjudicate upon, and settle all the questions involved in
the suit, and that the learned Judge was wrong in holding that the law
in this conn try allowed no discretion to the Court to add her name as a
pa.rty-respondent.

Mr Bill (Mr. W. Gregory with him) on behalf of the appellant. The
Lower Court has held that it has no jurisdiction to allow the lady to
intervene. Under the law in England she would be allowed: if the law ie
different in India, then the lady will have no chance of clearing her
eharacter. In s. 11 of the Indian Divorce Aot some words have been
omitted which appear in the corresponding section (8. 28) of the English
Divorce Act (20 and 21 Viet, cap. 85). There being this omission in the
Indian Act, it was held that the lady could not be made a party; but in
s, 45 of the Act it is provided that all proceedings under the Aet between
party and party shall be regulated by the Code of Civil Procedure, which
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means not only proceedings between the parties already on reoord, but
all persons who ought to be or are entitled to be made parties.

[MACLEAN, C. J. The only question is whether the Court has juris
diction or not. Do you suggest we have power under s, 32 of the Code ?]

I put it on two grounds, viz., s. 32 of the Coile and also s, 7 of the
Indian Divorce Act. It was unneeessary to give the power whioh the
English Aot does by s. 28 of tha.t Act, The Indian Act gives a wider
power. S. 32 of the present Procedure Code corresponding with s. 73
of Act VIII of 1859 is to be construed liberally: Nga Tha Ya v. Mi Khan
Mhaw (1). The word" and " in s. 73 of the old Code has been read as
meaning" or " in Judooputtee Ohatterjee v, Ohunder Kant Bhsutaehariee
(2) ; see also Ma.xwell on the Interpretation of Statutes (3rd Edition),
p. 331. By II. 7 of the Indian Divorce Act the law in this country is made
to run on the same lines as the English law.

Modern legislation in England is careful to protect women againsb
any slur on their chastity. The Slander of Women Act (1891), 54 and
55 Vict. c. 51, has abolished the need of showing special damage in
case of " words which impute unchastity Of [491] adultery to any woman
or girl"-Pollock on Torte (6th Edition), p. 239. The law is similar in
this country-Alexander on Torts (4th Edition), p. 260. But in the
present case the lady will have no redress for the charges made against
her, unless she is made a pa.rty.

Divorce proceedings are of a peculiar character: there may be
collusion or connivance; there are no King's proctors in this country.
The Court should have every help to come to the truth. There are two
reasons why an alleged adulterer is made a party-(a) that he may pro
tect himself, and (b) public policy which requires that divorces should
not be lightly granted-Fisher v. Keane (3), Oarrller v, Oarryer (4),
Wheeler v. Wheeler and Rhodes (5), Jones v. Jones (6), Bell v. Bell (7).
S. 15 of the Indian Act corresponds with 1'1. 2 of the English Act of 1866
(29 and 30 Viet., c. 32). In Stevenson v . Stevenson (8) Sale, J., in a wife's
shit for divorce, allowed a person charged by the husband with com
mitting adultery with his wife to intervene. That having been done in a
wife's suit, must have been done under s, 32 of the Procedure Code.
S. 45 and s, 7 of the Divorce Act give ample power, and unless the Court
is actually debarred, it ought to struggle to make the applicant a party,
so tha.t she may not lose her character without being heard.

Mr. Garth on behalf of the petitioner respondent. The Indian
Divorce Act was passed on the same lines as the English Aot; but if
s. 11 of the Indian Aot be compared with s, 28 of the Engliah Act, it
will appear that the discretionary power given to the Court by the latter
has been omitted in the former.

[MACLEAN, C. J. May it not be said that seobion 73 of the old
Procedure Code (Act VIII of 18(9), corresponding with section 32 of the
Code of 1882, was incorporated into the Indian Divorce Act by section
45 of the Aot?] .

The language of s, 45 has nothing to do with the question of parties:
it refers to the proceedings to be followed. There is a sepa.rate
provision in the Aot, viz., s. 11, for adding parties by which the
alleged adulterer is made a neoessary party, [196] but a person in

(I)' U870) 5 B. L. R. 371. 979. (5) (1889) L. R. 14 P. D. 154,156.
(2) (1868) 9 W. R. 909. 310. (6) (1896) P. 165, 169.
(3) (1878) L. R. 11 Oh. D.353:· (7) (1883) L. R. 8 P. D. 217.
(4) (1865) 8~ L. J. Mat. !7. (8) (1899) 4 C. W. N. 506.
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the position of the applicant is not. The issue in this case is whether
the respondent Boyle committed adultery. The applicant will not
be legally affected by the decision in this suit; she may be socially
and indirectly injured. But a party likely to be indireotly injured
is not a ueeesaary party-Moser v, Marsden (1). In Bell v. Bell (2) the
Oourt, acting under s, 28 of the English act, described the applioatibn
as II an unusual application." [MACLEAN, C. J. Under what authority
did Sale, J. in Stevenson v. Stevenson (3) allow the alleged adulterer
to intervene ?] His Lordship acted under s. 15 read with s. 11 of the
Div6rce Act, and not under s. 45.

[RAMPINI, J. I refer you to the words "act and give rolief" in
seotion 7 of the Indian Divorce Act'] It has been held in Abbott v.
Abbott (4) that s, 7 applies to tbe general rules for the guidance of the
Oourt and not to points of procedure.

[MITRA, J. The Court has to decide whether there is connivance
or oollusion before making decree nisi. Tbe applicant would be allowed
to oome in after decree nisi; why should not she be allowed to come in
before: she is interested in the result ?]

The Legislature has thought tit not to give tbe discretionary power
whioh there is under the English Act. Mr. Hill's arguments would be
very good arguments in the Counoil Chamber of tbe Legislature, but not
here.

Mr. Bill in reply. Mr. Garth takes 110 very light view of the deci
sion in this suit upon the reputation of the applicant. The case of
Moser v. Marsden (1) deals with patents: a divorce ..uit is very different
from other suits, as pointed out by Gorell Barnes, J. in Jones v . Jones (5).

[MACLEAN, C. J. What do you BSy to Mr. Garth's argument on
section 45 of the Act?J

A liberal conatruetion should be put upon that section, as was
pointed out by Norman, J. in Nqa Tha Ya v. Mi Khan Mhaw (6) with
regard to section 73 of the Procedure Code of 1859. A similar applica-
tion was made by a lady in Connemara v, Connemara (7). '.I

[496] MACLEAN, C. J. In this case the petitioner, Mrs. Boyle, filed
& petition for divorce against her husband, on the ground of incestuous
adultery with her sister, Mrs. Ramsay, the present appellant. In tbe
Courb below Mrs. Ramsay applied that she might be- at liberty to
intervene in the proceedings as 110 party respondent, to enter appearance
80nd appear at the hearing, to examine witnesses on her own behalf, to
croas-esamine the witnesses who might be called for the petitioner, and
to be heard by Counsel. •

Mr. Justiee Henderson, following So decision of Mr. Justice Jenkins
in an unreported ease of Bailey v. Bazley (8), held that he had no power
to grant the application, and dismissed it with costs. Hence the present
appe8ol.

The fino question is, whether the Court has power to grant the
applicatdon ; and, secondly, if it has that power whether it ought to have
exercised it. It is clear that under the Indian Divorce Aot (Act IV of
1869) no sueh power is expressly given, Bond in this respeet-e-a very impor
tant respeot-it differs from the English Divorce Aot (20 and 21 Vie.
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Chap. 85), though in a great measure the Indian Aot is moulded upcn the
English Aot. Under section 28 of the latter Aot, upon every petition
presented by a wife for dissolution of marriage, the Court, if it see fit,
may direct that the person with whom the husband is alleged to have
committed adultery be made a respondent. No such discretionary
power is vested in the Court under the Indian Act, and' it is not for us
to say why it was excluded by the Legialature from that Aot. In Bell v.
Bell (1) the Court acted under that section, though the late Lord
Hannen, whose experience in those matters was almost unrivalled, said
that it was II an unusual application."

We Qtllort, then, with the extremely important feature that no power
to allow such intervention ie directly given by the Indian Divorce Act.
Whence, then, arises the power? It is contended that it is indirectly
given by the combined effect of section 45 of that Act and section 32 of
the Civil Procedure Code. At the time of the passing of the Indian Divorce
Act the Code of Civil Procedure then in force was Act VIII of 1859, and
[497] section 73 was the section which provided for making persons uot
before the Court parties to the suit. That section is now represented by
section 32 of the present Code of Civil Procedure. There is, however,
muoh foroe in Mr. Garth's argument that the words-" All proceedings
under this Aot between party and party" in section 45 apply only to
proceedings after the parties to hhe suit have been {ltjtermined, and that
the parties can only he determined in accordance with the provision of
that particular statute and especially of sections 10 and 11. If his argu
ment be well founded-and I am disposed to think t,hat it il5-section 32
of the Code cannot assist the present appellant inasmuch as it would not
apply to the case of substitution, dismissal, or addition of parties in
divorce proceedings.

But even if it were otherwise, the present case does not fall within
section 32. The real issue between the parties in the ease is whether
the husband has committed adulsory with the present appellant. and it
w.puld be difficult to say that ber prese nce before the Court is necessary,
in order to enable tbe Court effectually and completely to adjudicate
upon and settle that issue.

Nor do I think that section 7 of the Indian Divorce Aot, which,
according to,~be case of Abbott v. Abbott (2), does not apply to procedure,
can assist the appellant. It would be an odd result if the power of
making a respondent the person with whom the husband is alleged to
have committed adultery, and which is expresely given in the English
Act. but is not inserted in the Indian Act, could be said to have been
given by implication by section 7 of the latter Act. I cannot accept this
view.

The appellant, no doubt, may be very seriously affected by an
adverse determination of the issue I have referred to, and she may con
sider and properly consider it a lumlship that she is not allowed to come
in to defend herself; but the law does not give us any discretio» in the
matter, nor any power to accede to her application. There is every force in
the terse and pointed observation of Lord Lindley in the case of Lowe v.
Lowe (3), where His Lordship says in a case analogous in principle to the
present "tbc.t a most grievous injustice is done to a person whose
conduct is beIng investigated under the publicity of modern times where

(1) (1883) L R. 8 P. D. 217.
(2) (1869) 4 B L. R. (0. 0.) 51.
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he is not able to sa.y a. word [498] in his defence. That, however, is a
question for the Legislature-not for us...

The appeal must be dismissed with costs.
RAMPINI. J. I agree.
MITRA, J. I agree.
Attorneys for the applioant : Messrs. Sanderson tt Co.
Attorneys for the petitioner: Messrs. Leslie and Hinds.

30 C. 498.

APPELLATE CIVIL.

KIRON CHUNDER RoY v. NAIMUDDI TALUKDAR.* [30th March, 1903).
.. Lease of land '-Revenue sale Law (Act XI oj 185,}) s, 37, d. 4-' Permanen~

building.•
The word "Iaase • in sub-so 4 of s. 37 of Aot XI of 1859 does not mellon 110

Iease from the zem iudar only.
[Dlst. 9 C. W. N. 852 ; 231. C. 917; Ref. 12 C. W. N. 1020; 1D C. W. N. 240; 46

Cllol. 700=23 C. W. N. 315=50 1. C. 406 ; 7 1. C. 327.]

SECOND ApPEAL by the plaintiffs, Kiron Ohunder Roy anti others.
This appeal arose out of an action brought by the pla.intiffs to

recover khas possession of two plots of land on a declaration of their
zemindari right thereto, and non-existence of any under-tenure of the
defendants. The allegation of the plaintiffs was thab on the 10th
January 1888, Zemindari No. 3842 was sold for arrears of Government
revenue and was purchased by the plaintiff No.1 and Upendra Ohunder
Roy in the name of one Kali Krishna Bose; that they took possesaion of
the property; that 110 deed of release having been executed by the benam
dar in their favour, their servant went to take rent and kabuliats from the
[4199] karsha raiyats, but was opposed by the defendants; that they
having purchased the zemindari free of incumbranoea, the defendants,
under-tenure, if any, could not stand as against them. The defence of
some of the defendants was, that the plaintiffs had no cause of action
against them, they having no under-tenure in the disputed land.v And
that of the others WltoS, inter alia tha.t the plaintiffs had no cause of
aotion and right of suit; that a part of plot No.1 was the karsha of
Runjit Khan, a maternal uncle of the defendants, which was held by
them for a long time, and that the remaining portion-of the said plot
was held and enjoyed by them as khamar, from time immemorial, hy
Qultivating the same and by dwelling thereon.

The Oourt of First Instance deoreed the plaiptiffs' suit in part and
declared that the plaintiffs were entitled to get khas possession of that
par!; of plot No.1 on whi.ch the garden and tanks did not stand, and of
the whole of plot No.2. The material portion of his judgment wail as
follows :-

II From the ev ideuce on both s ides it has been proved that on plot No.1 there
is flogarden, tank and bomestead. 'I'hs homestead, that is, the dwelling-house, must
according to section 37, Aot XI of 185\), be a permanent building. As, according to
qefendant No. 25, some tin sheds and cottages formed that dwelling-house, they do
not come under the dwall ing.house, wh ich is proteeted from removal under that
section. The lease of the land OIl which those tin sheds and cottages stand are not
therefore legally protected from avoidance.

• Appeal from Appellate Decree No. 1828 of 1900, ag,~i&.st the decree of A.
Goodeve, Officiating District Judge of Jessore, dated the 25th of May 1900, reversing
the judgment and decree of Dabandra Lal Shame, Subordinate Judge- of Khulna,
dated tQe 2nd of Ma.roh 1900.
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