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1902 making lion arrangement to get rid of the rice for a perfectly legitimate
ApRIL !l0. purpose at the earliest possible opportunity. All the case stands, there

ORIMINAL is no evidence that this rice was ever intended for human consumption.
REVISION. There is evidence and evidence which appears to us to he satisfactorv

that it was intended for the consumption of pigs. .
30 C. 421='1 'There is a further difficulty which stands in the WfJoy of the Magis­

C. W. N. 27. trate's order, and that is that his judgment contains no finding that the
rice was brought for the purpose of sale, or that it was intended for
human food. Before he could have made the order that he has made,
he would have been obliged to fmd these facts affirmatively. He does
not find them, and he does not, as far as can be ascertained from the
judgment, disbelieve the case set up on behalf of the petitioner. His
finding is that there is always 110 risk, that is to saY,·the rice may be sold
for human consumption to poorer classes, or may be used in a flour mill
worked by unscrupulous persons. The fact that this danger exists does
not justify the order which has been made. If any attempt is made to
sell this rice for consumption by the poorer classes, then it would be the
duty of the Corporation to step in and stop such a sale. But until some
such attempt is made the Corporation, in our opinion, is not justified in
destroying the property of a man who is disposing of that property in a
way which is perfectly legitimate.

The result, therefore, is that we make the rule absolute, setting
'loside the order of the Municipal Magistrate dated the Brd March last.

Rule made absolute.

30 C. 425.

[135] CIVIL RULE.

ABDUL RAHAMAN v. MATIYAR RAHAMAN.* [5th December, 1902.]
Deposit itt Court-Civil Procedure Code (Act XIV of 1882) II. 310A-Sale in eeeeutio»

of decree-Co-sharer, deposit by
A person claiming under the MahomedaD law a share in some immoveable

property which has been sold in exeoniou of a decree against his co-sberees.
cannot (lome in and make 81 deposit under a. !lIOA of the Civil Procedure
Code.

Ramchandra v. Rakhmabai (t), Paresh. Nath Singha v Nabogopal Ohatto­
padhya (2) referred to. Rrini'OG.a Ayyangar v. Ayyathorai Pillai (ll) diiltin­
guisbed. •

[Ref. 13 J\I. L. '1'. 12;l=24 M. L. J. 205=1913 M. W. N. 101=18 I. C. 579.]

RULE granted to Abdul Rahaman, the auction-purchaser.
This Rule arose out of an application by one Matiyar Bahaman for

setting aside a ssle under e. 310A of the Oivil Procedure Code. It ap­
peared , that one Abdul Ali obtained a decree for money against one
Wahid Ali and Mobarakjan Bibi, and in execution of that decree
held certain immoveable property belonging to them. This property
originally belonged to one Aman Ali, who sold the said property to
his wife, Guran Bibi, by Il kabala, dated 21st Sraban 1252. In
1259 b()th Aman Ali and Guran Bibi died. Guran Bibi left two sons,
Wabed Ali and WariduUa. a daughter, Mobarakjan, and a mother, Nisa
Bibi. Nisa Bibi, who inherited llo share of the daughter's property, died
leaving the B.ll·plicant and his brother!! and a sister as her heirs. The

• Civil Rule l'ifo. 2856 of 1902.

(1) '(leg8) l. L. R 2S Bam. 450. (Il) (1897) I. L. R. 21 l\fad. 416.
(2) (1901) I. L. R. 290811. 1.
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application was objected to by the anction-purehaser, thab the a.pplioant
had no locus stanai under s, 310A of the Civil Procedure Code, and that
the kabala dated the 21st Sraban 1252, set up by the applicant, was a
forgery. The lower Court havin~ found that the kabala was a. bona fide
transaotion, and also having found that Nisa Bibi, all mother of Guran,
inherited the propertya.s an heir with the judgment-debtor and Wari.
dulla, held that the applicant was lit fraesional [126] owner of the pro­
perty sold, and that he had an interest in it. The applioation was
allowed and the sale was set aside.

Babu Dhirendra Lal Khastgir, for the auetion-purehassr, oontended
that the opposite party had no locus standi to make the applioation
under s. 310A. The right, title and interest of the judgment-debtor only
in the property wa.s sold, and the title of the opposite party was not
affected thereby at all ; see the case of Ram Ohandra v. Rakhmabai (1).

Babu Sati« Oh'undra Ghose, for the opposite party, contended that
he (Matiyar Raharnan) being a co-sharer had sufficient interest in the
property to come in under s. 310A of the Civil Procedure Code and to
make the deposit. He is a .. person whose immoveable property has
been sold " within the meaning of the said section. In the case of Paresh
Nath Singha v. Nabogopal Ohattopadhya (2), Mr. Justice Amir Ali ex­
pressed his opinion that the words" any person whose immoveable pro­
perty is sold" includes every person who has an interest in the property
in question, whether qualified, partial or absolute. His Lordship was of,
opinion that e. mortgagee, an owner of a reversion, has partial interest,
and therefore they all come within the meaning and intent of the section,
In the case of Rakhal Ohunder Bose v. Dwarka Nath Misser (3), it has
been held that a mortgagee hlloll a locus~tandi to make an applleation under
s. 311 of the Civil Procedure Code. In that section also the words aee
" any person whose immoveable property has been sold." In the case
of Srinivasa AlIyangar v. Ayyathorai Pillai (4) it has been held that a
mortgagee has a right to come in under s. 310A.

PRINSEP, J. A person, claiming under the Mahomedan law 110 sfJ.are
in some immoveable property which had been sold in exeoution of a decree
against his co-aharers, applied under section 310A, Code of Civil Proce­
dure to be allowed to make a deposit within the terms of that aeetion,
and, notwithstanding objection taken, he has been allowed to make such
deposit and the sale bas been accordingly set aside. A Rule has bean
obtained to consider this matter. It seems to me that the petitioner who
[127] made the application under section 310A is,not a person within
tbe terms of that section, 80S he is not 80 person whose immoveable pro­
perty has been sold under this chapter. It is quite possible that in
desoribing the property as the property of the judgment-debtor, his
share may have been included. But that would not e.ffeot his right or
title or entitle him to come under section 310A on the ground that his
immoveable property has been sold. The proceedings to which he was
no party cannot possibly affect him. To use the words of Mr. Justiee
Rflonade in the case of Ramchandra v. Rakhmabai (5)," as his interests
were not affected by the execution sale, his application was very properly
rejected by the lower Court." These are oases w~ioh have been
considered by us, Pond which have been referred to by the lower Court as

(1) (1898) I. L. R. ss 80m. 450. (4) (1897) I. L. R. 21 Ma.d. t16.
(2) (1901) I. L. R. 290801. 1, 19. (5) (1898) I. L. R. 23 Bom.. 450 (458).
(8) (1886) I. L. R. 180a.l. 846.
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authority for holding that a. mortgagee may oome in under !leotion S10A.
Now, so far as this Court is concerned, the cases, I believe I may cor­
rectly state, have proceeded on the ground that the sales being under
the Bengal 'I'enan oy Act would convey to the purchaser a right to avoid
thene incumbrances; and, therefore, it has been held that the mortgagee
ha.s such an interest in the immoveable property, that he is entitled to
come in under section SIOA, or, I should say more correctly. within the
corresponding section, which is exactly in the same terms, namely,
section 174 of the Bengal Tenancy Act. The facts of the case of Sri­
niva,~a Ayyangar v. AYllathorai Pillai (1) are not fully stated; but so far
as the lat,ter part of tbe judgment of the learned Judges is concerned, I
am unable, after fullest consideration, to agree with it, for it seems to
proceed on two cases decided by this High Court, in both of which the
ea.les would confer a right to the purchaser to avoid the incumbranoes,
and on this ground it was held that the encumbrancer was entitled to
come in within the terms of section SlOA, or rather section 174 of the
Bengal Tenancy Aot. The Rule must, therefore, be made absolute, and
the order of the Munsif set aside. The petitioner ill entitled to his
remedy under the ordinary law, and his possession, or his title, has in
no way been affected by the proceedings of the sale in execution of the
decree a.ga.inst his co-sharers.

[428] A further objection we.s taken at the latest stage of the case
by the learned pleader who opposes the Rule. that we have no authority
to proceed in thill matter under section 622, Code of Civil Procedure.
We think that thie is specially a case in which such interference is
allowed and is nece!lsary within the terms of tha.t section.

The petitioner will be entitled to two gold mohurs a.s costs of this
Rule, which ill made absolute.

STEPHEN, .T. I conour entirely in the judgment of my learned
brother, ana I have only this to say that, on the cases whioh have been
laid before UB, and particularly on the case of Paresh. Nath Singha v.
NaLogopnl Chattopadh'lla (2), it seems to me plain, tha.t the only person
or persons who may apply under section 310A, Code of Civil Procedure,
are the judgment-debtor himself and certain persons claiming an interest
in the property by a transfer from the judgment-debtor. In the present
case, it is plain '::hat the persons, whose right to apply it has been sought
to establisb, based their claim upon an interest which is no way
deTi"ed from the judgment-debtor.

Rule made absolute.
30 C. 1129.

[129] APPEf.Jf.JATE CIVIL.

RAM KAMAL 8HAHA v. AHMAD ALL *
[7th January and 24th February, 1903.]

.tI.ppeal-Ci'lliIProcedure Code (Act XIV of 1882) s, 544-Appeal on grolti,ds common
to all the defenda.nts.

A brought 'iIo ~uit against n, C, D, and others, for recovery of possession of
certa.in immoveable property on deolaration of title thereto. alleging that he

._-------_._._-------
• Appeal from~Appellate Deoree No. 1844 of 1899, ag~inst the decree of Babu

Jogen~ra Nath Ray, Subordinate Ju.dge of Chittagon~. dated »he 4th August 1899,
reversmg ~he decree of Babu Panka.jllo Kumar ChatterJee, MunsIff of Satkania, dated
the 13th of tt:arch 1899.

(1) (lB~7) 1. L. R. 21 Ma.d. 416. (2) (1901) I. L. R. 29 Cal. 1.
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