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his oaste-men objected to it, the aeeused did not apologise to them for 1902
his inadvertent usa of it towards them. Before this Court also the JUNE 10_
complainant haa not expressed regret for his set."

It seems to us that the subsequent omission of the petitioner to ORIMINAL
REVISION.apologise for the use of the caste designation in question cannot be takoo

as indieasing that he used it at the time with a malioious intention. SO C. 1102==7
It is stated by the complainant in evidence (and in his explanation, C. W. N. n.

whioh has been submitted in showing cause against this Rule, the
Deputy Magistrate has referred to the circumstanee) that the petitioner
endeavoured to obtain from the compleinans and from his caste-fellows
So payment of Bs. 100 as an inducement to describe them as they desired
to be deseribed. There is no finding in the judgment that such an
attempt was in faot made by the petitioner; indeed there is no mention
of the matter at all. If the Deputy Magisnrate believed that that was
the case, he should certainly have recorded a. definite fir'ding on the
subject.

[106] On the whole we think that the conviction of the criminal
offence of defamation was not justified, and that if the complainant con
siders himself aggrieved by the action of the petitioner hill proper remedy
lies in a suit in the Civil Court.

The Rule is made absolute and the conviction and seutenee are set
a,ide. The fine, if realised, or so much thereof as may have been
realised. muss be refunded. If the amount which was directed to be
paid to the complainant by way of eompensetion has in faot been paid
to him, he must refund it.

Rule made absolute.
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ASHRAFUDDlN AHMED v. BEPIN BEHAR! MULL10K. >/

(11th December, 1902.]
!'f!Solf)erwy--Ci'oil Proceaure Code (Act XIV 0]1882) s. 307-Debt not inCluded ill the

Schedule-Insolvent Debtor, discharge of-Right of creditor, not in the Schedule,
against the discharged insolvent's property-Limitation Act (XV of 1877) Sche
dule 11, articles 178-179.

A oreditor whose debt has not been included in the scheduled debts within
the meaning of s. 357 of the Code of Civil Procedure, is entitled te prooeed
with the exeoution of his decree against the insolvent's property, notwith
standing his d iscbaege.

Haro Pria Dabia v. Shama Chararl Se1~ (1). and Sheoraj Singh v. Gauri
Sahai (2) referred to. •

On an applioation for exeoution of a deoree having been made by the
decree-holder, the salary of the judgment-debtor was t'ottaohed. The judgment
debtor having represented that, as all his property had vested in a Reoeiver,
he having tlloken insolvenoy proceedings, the execution could not becarrled
on, the Court released from attaohment the salary of the judgment-debtor
whioh had been attached. Subsequently the insolvenoy proceedmgs came to
an end by the. d iseharge of the Reoeiver. Within three yea.rs from the final
disoharge, the decree-bolder made another appl ioat ion ask ing the .Court to
revive his former appl icat ion for execution. The judgment-debtor objeoted
to the execution all the ground that it was barred by limitation:

Held, that the case was governed by artiole 178, Bchedula 1,l of the Limita
tion Aot, and that the present application was one in oon~nuation of the

* Appeals from Orders Nos. 84, HI8, 202. 203 and 240 of 1901, agaicst the order
of Babu Hemango Ohunder Bose, Subordinate Judge of Hooghly, dated ,tHe 22nd
Deoember 1900.

(1) (1889) 1. L. B. 16 Cal. 592. (2) (1899) I. L. B. srAll. 227:
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previous a.pplioa.tion, aad it baving been made within three years from the
time when the decree-holdee became entitled to ask the Oourt to revive his
former appl icat ion by reason of the insolvency prcceediugs ha.ving been
brought to lion end by th'd dischllorge of the Reoeiver, was not barred by
limitation.

Where a. deoree direoted that the" plaintiff sha.ll not be able to tlloke au t
exeoution of decree until the disposa] of petition for insolvency made by t!;le
defendants before the Distriot Judge of Patna " and the applioation for
[408) exeoution WaS not made until after three yeaors from the daote of the
order of the first Oourt in the insolvency proceedings:

Held, ttat the limitation applioable to the execution of such decree Was
that provided for by artiole 17/l, .Sohedule II of the Limitation Act (XV of
18'17), and that the applioation for exeoution was barred by limitation, it not
having been made within three years from the dllote of the order of the first
Court Mder s. 351 of the Civil Prooedure Oode, granting the petition for
insolvenoy, when the right to make the application first accrued.

Muhammad Islam v. Muhammad Ashatl (1) referred to.
[Ref. 9 Bom, L. R. 466; ( 917) Pat. 253=2 Pat. L. W. 199 ; Ret. 20 C. W. N. G86=

32 I. O. 931 ; (creditor's right to exeoute decree.) Fot. 2G IIIllod. 780=13 Ill. L. J.
412; ReI. 20 I. O. 439 (Limitation Aot, Arts. 1/lland 182.)

ApPEALS Nos. 84 and 138 by the judgment-debtor Ashrafuddin
Ahmed.

These appeals arose out of certain execution proceedings. The
petitioner wall oneBepin Behary Mullick, who obtained a decree for
money against one Syed Ashrafuddin Ahmed Khan Bshadur on the
1st May 1895. The decree-holder then applied to tbe Subordinate Judge
of Hooghly for execution of his decree and the salary of the judgment
debtor was attached. The judgment-debtor, who was declared an insol
vent. filed a petition of objection, stating that as all his attachable
properties had vested in the Beeeiver appointed by Court, proceedings in
execution of the decree could not be carried on. Accordingly, on the
12th December 1896, the Court released from attachment the salary of
the judgment-debtor. Againlit that order the petitioner appealed to the
High Court and the said appeal was dismissed on tho 14th March 1898.
T'lie name of the decree-holder, Bepin Bebary, was not included in the
schedule of the creditors filed by the judgment-debtor in the insolvency
proceedings. The insolvent judgment-debtor obtained his final discharge
in the month of June 1899. and the Receiver's duties came to an end.
Thus the legal bar having come to an end, the decree-holder presented a
petition on the 20bh Not ember 1900 in the Second Court of the Subordi
nate Judge at Hooghly, and prayed that the Court might be pleased,
after service of notice on the judgment-debtor, to hold tbis petition to be
a oontinuation of the previous execution proceedings, and that the salary
of the judgment-debtor might be attached. The defence of the judgment
debtor was that, be having been declared an insolvent, the decree-holder
had no right to execute the decree, Bond that the application for execution
was barred by limitation. [409] The learned Subordinate Judge of
Hoogbly, Babu Hemango Chunder Bose, having overruled the objections
of the judgment-debtors, allowed the decree-holder's application.

Balm Saligram Singh and Dr. Ashutosh Mukerjee for the appellant.
Dr. Rash Beharu Ghose and Babu Jadunath Kanjilal for the res-

pondent. c
ApPEALS" Nos, 202 and 203 by the decree-holder Bapin Behary

Mullick; and appeal No. 240 by the judgment-debtor No.1, Ashrafuddin
Ahmed. "

(1) (1894) 1. L. R. 16 All. 237.
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These IIoppeals 1Io1so arOSe out of applioations for exeoution of decrees.
The decree-bolder obtained two decrees for money against one Syed
Ashrafuddin Ahmed and his brother Mr. A. Ahmed. One was dated
28th May 1896 and the other 30th June 1896. As at the time. when
these decrees were passed, the iudgment-debsors instituted in801venor
p,rooeedings in the decree dated the 28th Ma.y 1896, it Wa.8 directed that
• the plaintiff ma.y refrain from taking out execution of decree until the

dispos!lol of the insolvency petition made by the defend!lonts or until such
time 80S mlloY be required for that purpose ;" and in the decree dlloted the
80th June 1896 it was direeted that "the plaintiff shall not be able to
take out exeoution of his decree until the disnosal of the 1 petition for
insolvenoy made by the defeudauts before the District Judge of Psbna...
The decree-holder in the yea.r 1896 took out eseoution of 'his decrees,
and in his application he prayed for apportionment of the then attached
salary of the judgment-debtor No. I, Ashrafuddin Ahmed. The judg
ment-debtors were declared insolvents and a Receiver wae appointed on
the Ist December 1896 and the attaohment was removed. The judg
ment-debtors obtained their final discharge on the Brd June 1899. Thus
the legal bar having come to an end, the decree- holder made these appli
eationa for execution (one was dated 12th January 1901, and the other
9th January 1901) not only againtlt judgment-debtor No. I, but also
against the other judgment-debtor. The defence mainly was that the
applicationa for execution were barred by limitlLtion. The' Court below
held thllot the applieation dated the 12th January 1901 WfIoS barred al'l
aglloinst [110] [udgment-debsor No.2, Mr. A. Ahmed, but it was not
barred against judgment-debtor No. I, and he also held that the a.ppli·
oation do-ted the 9th January 1901 was barred ILgainst all the judgment
debtors.

Dr. Rash Behary Ghosh and Bsbu Jaaunath Kanjilal for the appel
lant.

Bsbu Ram Oharan Mitter, Bsbu Saligram Singh and Dr. Ashutosn.
Mukerjee for the respondent.

In appea.l No. 240, Babu Saligram Singh and Dr. Ashutosh Mooker
iee for the appellanb.

Babu Jaaunath Kanjilal for the respondent.
BANERJEE AND GEIDT, n. Thel'l.e five appeals, Nos. 84, 138, 102,

203 and 240, arise out of certain execution prooeedlngs,
Appeals Nos. 84 and 138 are on behalf of the j\ldg1pent-debtor, Bond

r ..ise the following questions, namely, first whether the Court below is
right in holding that the decree-holdera are entitled to exeouse their
deoree notwithstanding certain insolvency proceedings, whioh resulted
in the judgment-debtor being declared insolvent and hie property being
rateably distributed amongsa oertain of his ere Iitors ; and seooncl whether
the Court below iB right in holding that exeoution is not barred by
limita.tion. >

Upon the first question it is found, and that finding has not been
successfully impugned, that the moneys for whioh the deoree-holders,
respondents, bave taken out execution are not include~ in t"t1tl scheduled
debts within the meaning of section 357 of the Code of Civit Procedure.
That being so, the insolvency proceedings cannot, in our oplnioq, be a
bar to the present execution. The view we take is in aeeordanea with
th..t ~lIoken by this C01l1't in the case of Haro Pria Debi'a v. Shttma
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1902 Charan Sen (1) ; and no reason is shown for our saying that that case
DEO. 11. was wrongly decided, and that the question now raised should be refer
AP~ATE red to a Full Bench. On the other hand, we may observe that that

CIVIL. caRe hru:! been followed by the Allahe.bad High Court in the case of
Sheorni.<NnfJh v. Gouri Sahai (2).

30 C.107. [tB] As to the second point the factel are these: after the decree-
holders had applied for execution of the decree, the judgment-debtor
represented that, ae all his property had vested in 1Io Receiver, procee
dings in execution could not be carried on, and thereupon the Court
released from attachment the salary of tbe judgment-debtor, which had
been attached at the instance of the deoree-holders. What the deoree-.
holders now ask the Court to do is to re-attach the salary of the
judgment-debtor, and to allow them to proceed with the execution case
originally instituted by them from the point which it had reached, and
at which it was stopped by the order of the Court. That being eo, the
present application bas rightly been held to be no fresh application for
execution. but a mere continuation of the previous application; and the
neriod of limitation applicable to it il!! that prescribed by article 178 of
the second sehsdule of the Limitation Act, and not by article 179. If
that is so, the application is made within three years from the time
when the decree-holders became entitled to ask the Court to revive the
former applioation by reason of the ineolveney proceedings having been
broushf to an end by tbe discharge of the Receiver.

The view wo tlloke is amply supported by the cases of Raghunath
Snhau Singh v. LaTji Singh (3) and Rudra No,rain Guria v. Pachu
Ma,itu (4).

Appeals Nos. 84, and 138 must therefore be diamissed with costs.
The next appeal ie No. 202 of 1901. That is an appeal on behalf

of the decree-holder. and thA point raised in that appeal is whether the
Court below was right in holding that exeou tion was barred as against
the judgment-debtor No.2. It is conceded that the present applieetion,
as a.gainst the judgment-debtor No.2, must he treated as a fresh appli
esbiou, as DO relief waS asked for as against him in the previous pro
ceedings. That being so, it must be shown, either that it ie made
within three yeare from any of the dates mentioned or referred to in
article 179, or that it comes within article 178 for some reason other
than thll,t of its being a continuation of the previous application. Now
it iR not shown that it is made within three yean from any of the dates
[t12] mentioned in article 119. It is faintly' suggested that it may
come under clause (6) of tha.t article by reason of the clause in the
decree which rune in those words * * *" the plaintiff may refrain
from takin~ out execution of the decree until the disposal of the insol
vency petition made by the defendants or until such time as may be
renuired for that purposa." But it would be difficult to sa.y that this
brings the case within clause (6), which provides for a case" where the
applip,ation is to enforce sny payment which the decree or order directs
to bfl-mlldfl at llo cerhain date. There is no direction in the decree that
Rny payment is to be made at the dA.te of the disposal of the insolvency
petition, or-on any other date.

It was next contended that the case comes within article 178, as
beiEg a. ease not provided for by article 179 or by any other article, by

(l) (1889) L L. R. ]6 est. 592. (8) (1895) 1. L. R. 28 Cal. 897.
(2) (1899) I. L. R. 21 All. 227. (4) (1896) I. L. R. 28 Ca.l. 437.
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reason of the clause in the deoree just mentioned. This raises the 1902
question whether that clause can at all have any operative effect. We DBC. 1I.
are of opinion that this question must be answered in the negative.· The ApPBLLATE
clause in terms does not restrain the decree-holder from executing his CIVIL.
deoree until a certain date. It only gives him the liberty to refrain from
taking out execution until a certain event, or a date not very certa.in- 80O. 4al.
lL liberty which he always had without any such clause in the decree.
If Was intended. no doubt, to be in the nature of a recommendation to
the decree-holder. Nor can tbe decree-holder say. that as between him
and the judgment-debtor wbo allowed the decree to contain this clause.
he was at all misled by it. because we find from his own showing that
he took out execution before the contingency contemplated by the
clause happened. notwithstanding the existence of the clause. Appeal
No. ~02 of 1901 must therefore be dismissed with costs.

Tbe next appeal, No. 203 of 1901, is also an appeal by the decree
bolder, and in this appeal, too, the same question is raised, namely,
Wbether the Court of Appeal below was right in holding that execution
wall barred. The clause in the decree tbat is here relied upon runs
thus * * *" the plaintiff shall not be able to take out execution of
the decree until the disposal of the petition for insolvency made by the
defendants before the District Judge of Patns." Here no doubt the
prohibition is imperative. [413] And as for the reasons stated in our
judgment in appeal No. 202 [ust disposed of, the application cannot
come under article 179, it comes under article 178 of the Second Sche
dule of Limitation Aot.

This view is in aeoordanee with that taken by the Allahaba.d High
Court in the case of Muhammad islam v. Muhammad Ahsan (I). But
although that is so, the question still remains whether the present
application was made within three years from the time when the right
to make the application first accrued.

It is argued for the decree-holder (appellant) that, that date ought
to be taken to be the dato of the diseharge of the Receiver ilJ the
insolvency proceedings, or at any rate of the final decision of tho Appel
late Court in the insolvency case.

On the other hand, it is argued for the respondent that the view
taken by the Court below is right, and tha.t that da.te is the date of the
order of the first Oourt under section 351 granting' the petition for
insolvency.

We are. of opinion that the view taken by the Court below is right.
The terms of the clause in the decree relate to the disposal of the peti
tion for insolvency. That pot,ition was under section 351, Civil Proee- '
dure Code. If the clause was intended to stop execution until the final
decision of the insolvency matter, it would have said so. The learned
subordinate Judge who inserted that clause in his decree had his view,
so far a.s we can see from the terms of the cleuse, limited to the disposal
of the case by the Oourt in which it was pending, and whioh is expressly
referred to in the clause though more directly for a.nother purpose.

We were asked to take a liberal view of the clause, 80S it is a. clause
whioh is oonnected with the limitation of the right of the decree-holder
to ta.ke out exeeution ; but we cannot shut our eyes ..to another view.
If the decree holder had applied for execution after tM disposal of the
applioa.tion by the first Court, and the judgment-debtor had l.1rtled th~___________________J '. .

(1) (1894) 1. L. R. 16 All. ~37.
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1902 objection that he was not competent to do so until the period of appeal
DEO 11. had expired, it would certainly hllove been a sound argument on behalf

A
--., T of the decree-holder to say that his right to take out execution sbould

PPELLA E [41-] . -CIVIL. not be .. construed to be restrained longer than was uecBesary under
the etrict terms of the clause in the decree. Then again, looking to the

30 C. 407. reason of the thing. we are of opinion that the stay of execution which
the order as construed by the Court below would allow, was sufficient
for all purposes. If hhs application for insolvency was refused, there
could be no objeebiou to execution being taken out immediately. If it
was granted and further stay of execution was neceaaary , the subsequent
proceedings that were followed by the vesting of the property in Receiver
would insure such further stay as might be necessary. So that there is
no reason to suppose that the Court whioh inserted that clause in its
decree had any reason for giving to that clause any longer operation
than the Court below has construed it to have.

For these reasons appeal No. 203 of 1901 must also be dismissed
with costs.

Appeal No. 240 of 1901 has been disposed of by the decision in
appeal No. 84 of 1901, the only point involved being whether the
present application for execution is barred by limitation. That appeal
must, therefore, also be dismissed with costs.

Appeals dismissed.
30 C. 1115.

[415] CRIMINArJ REVIS[ON.

JAGORUNDHOO KARMAKAR V. EMPEROR,

[2.7th May, 190:2.]
Compl",int-Petitiotl to Collector llgainst subordinate officer of Court of W ards- Dis

missal of peiiiion-; W,tnesses, opportunity to call,-Sanctio11o to prosecute-False
charoe-s-Penai Code (Act XLV o] 18(0) s. 2 Jl-Oode of Oriminal Proce.iure (Act
V of 18'JS) ss. -1 (b) and] 85.

A petition to the Collector as the suparicr officer of the Court of Wards
direoted again~t one of hi~ official infer iors, a subordinate officer of the Court
of Wards euicher u, askingtha Collector, as the head of the department, to
redress the grievances of the petitioner, is not a complaint within s. -1,01. (h)
of the Code of Crim inal Procedure.

Where on suob a petition being presented, the Collector saw the petitioner
and got him 110 repeat the statement made in the petition 0,-, oath and dea
ling with it judioially as if it were a complaint dismissed it, w ithcut giving
the patit ioner an opportunity of calling his witnesses, and ordered his prose
oution under s, 211 of the Penal Code:

Held, that the or~er for the prosecution of the petitioner under s 211 of
the Penal Code should be Bet as ide , as the Colleotor was not jll~tified in
arbitrat ily turning a. doparbmental complaint into a criminal com pla int, and
that if he had been ju~tified in taking the course that he did. he should have
given the petitioner an opportunity of cal l ing his witnasssa and proving his
allegations.

[Fot SO Cal. 910 (F B.',=R C. W. N. 17; 109 P. L. R 1901; Ref. 8 A L. J. 1106=12
Cr. L. J 433=11 1. C f;17 ]

RULE granted to the petitioner, J agobundhoo Karmaksr.
This was ft Rule calling on the District Magistrate of Baekergunge

to show cause why his order of the 23rd January 1902, sauobioning
the prosecution (J'f the petitioner under s. 211 of the Penal Code, should
not be set aside 'on the grounds (1) that the petition addressed to the

.~------_.._--------_.._---- -----
*Crhn'inal Revision No. 214. of 1902, made again~t the order passed by

n. Weston, Esq., Distriot i\lagistrate of Baokergunge, da.ted the 2Srd Janullory 19011.


