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rule, because the Courts were not quite agreed on the grounds of their

1902

decision—the Subordinate Judge relying on the oral testimony, whilst Wov. 18,14

the High Court baged its finding on the documsntary evidence. But the
rule is none the less applicable, because the Courts may not have taken
precisely the same view of the weight to be aftached to each particular
item of evidence.

A further point which does not appesr t0 have heen expressly raised
in the Courts below was pressed on their Liordships. It was contended
that Maban Soonder Koer, Sheo Churn’s mother, under whom the
defendant claims and who entered into possession of the property upon
her son’s death and enjoyed it, until her own death, wbich happened
shortly before the institution of this suit, acquired an absolute title by
adverse possession against the heirs of Sheo Churn. Their Lordships
are of opinion that the possession of Mahan Soonder Koer must be
referred to her title as heiress of her son, in which ocapacity she wonld
take a life interest and that no case of adverse poasession has been esta-
blished.

For these reasons their Liordships will humbly advise His Majesty
that the appeal ought to be dismissed. The appellant will pay the res-
pondent’s costs.

Appeal dismissed.

Solicitors for the appellant : Watkins & Lempricre.

Solicitors for the respondent : Dallimore & Son.

30 C. 309 (=30 I. K. 20=8 Sar. 431).
[809] PRIVY COUNCIL.

RaM NARAIN JOSHI v. PARMESWAR NARAIN MAHTA AND OTHERS. }
[20th November and 13th December, 1902.]

[On appeal from the High Court at Fort William in Bengal.]

Privy Council, Practice of —Appeal—Delay —Mistake—Court—Orders—* Sufficient
cause *’ —Limitation Aot (XV of 1877) s. 5—Analogous appeal.

The appellant preferred two appeals from a decision of a Subordinate Judge,
one of which, instead of presenting to the High Court, jhe had filed in the
District Court, which on a true valuation of the appeal had ro jurisdiction to
hear it. While the other, which was an analogous case raising the same
question, he had correotly filed in the High Court.

It appeared :—

(a) that when the mistake was brought to the appellant's votive, great’
delay occurred in the taking of any steps by him to rectify it;

(b) that the High Court had refused to admit the appeal out of time on the
ground of such delay, and because the appellant had not satisfied them that
he had made a bona fide mistake, vor that he had sufficient cause under s. 5
of the Limitation Aot (XV of 1877) for not presenting the appeal in time ;

(0) that the High Court had transferred to their own files the appeal from
the Distriot Court, but no objection taken that they had no power to transfer
a case that was not properly before the District Judge, they had dismissed the
appeal ; and

(d) that the amalogous appeal had been decided by th8 High Court in the
appellant’s favour.

* Pregent :—Liords Maonaghten and Lirndley, Sir Apndrew Scoble, Sir Arthuy
Wilson, and Sir John Bonuser.
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1902 On appeal from the orders of the High Court in the wrongly-filed appeal
NOV. 20 & which, it was contended, Were urder the circumstances erroneous : —
Dsg. 18. Held, by the Judicial Committee that they could not interfere, urless they
— were satisfied that the refusal of the High Court to admit the appeal out of
PRIVY time was wrong and they Were not so satisfied ; and that the delay which had
COUNCIL. occurred since the rejection of the appeal by the High Court and which was
—_— not accounted for, militated against any interference.
30 0. 309= [Ref. 34 Cal 216=>5 C. L. J. 880; 32 Bom 108=9 Bom. L. R. 566; 5 N. L. R. 25 ;
301 A 20— 15 C. W. N. 848=13 C. L. J. 90=9 L. 0. 183.]
8 Sar. 431, APPEAL from an order (19th January 1897) of the High Court

at Calcutta, and a decree (30th July 1897) of the same Court, made in the
exercise of the Appellate Jurisdietion in appeal 304 [310] of 1895, which
bad been transferred for hearing to the High Court from the Court of the
Distriet Judge of Murufferpore by an order of the High Court dated 9th
August 1895.

Appeal by the plaintiff, Ram Narain Joshi, to His Majesty in
Council.

The appellant having purchased a share in certain property from
the respondent, Bibi Sahodra, subsequently instituted in the Court of the
Subordinate Judge of Mozufferpore two suits to set aside two attachments
of the property made by different creditors of his vendor. In the first
suit (100 of 1892) the market-value of the property in suit was stated to
be Rs. 9,855, the price paid by the plaintiff, and the valuation of the suit
for the court-fee was Rs. 4,514, Under the second attachment a gale took
place at which the property in suit was sold for Rs, 5,650, and in the
gecond suit (18 of 1893) that sum was stated as the valuation for the
purpose of assessing the Court fee. By consent the two suits were tried
together, and both suits were on 25th June 1894 dismissed by the Sub-
ordinate Judge.

The appellant appealed in both suits, (but acting as was alleged
under & mistaken belief that the test of the value of the relief for the
prrpore of jurigdiction was the 8ame as that for the purpose of agsessing
the court-fee on institution) filed his appeal in suit 100 of 1892 in the
Court of the Distriet Judge of Mozufferpore as an appeal in value below
Rs. 5,000, the limit of jurisdiction of a District Judge in appeals. His
appes! in the other suit, 18 of 1893, in which the valuation for the Court-
foe had been put above Rs. 5,000, he filed in the High Court,

In the appeal in this District Judge’s Court, the Distriet Judge made
an entry in the urder sheet that as the value of the claim was Rs. 9,855,
the appeals should be filed in the High Court. It was, however, admitted
on 4th September 1894, and an entry was made in the order sheet post-
poning its hearing for an application to be made for its transfer to the
High Court, to be tried with the appeal in suit No, 18 of 1893 filed
in the High Court. This application was made to the High Court on
9th August 1895, and on the hearing of the application an objection
was for the first time made that the appeal to the District Judge
was nobt within his jurisdiction and should have been brought
(341] in the High Court. The High Court, however, directed the
transfer, ‘' leaving it open to the parties at the hearing of the appeal to
raise the objection.” Subsequently on 16th September 1895 and before
the hearing of the appeal in suit 18 of 1893, the appellant applied thab
the memorandum of appeal in suit 100 of 1892 (which had been filed in
the District Court and transferred as abovementioned fo the High Court)

~might be admitted as a memorandum of appeal to the High Court.

Thid application was rejected by the High Court (BEVERLEY and
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AMEER ALt JJ.) on 19th January 1897. In rejecting it they observed
ag follows :—

“We are of opinion that thers are several grounds, which debar the applicant
from succeeding in this rule.

“ This is not an application for the admission of an appeal after time, which
is being presented ir proper form to this Court. There is ro fresh memorandam of
appeal now before us What we are asked to do is to treat an appeal which was
presented to the District Judge, and which was catled up for trial by this Coars,
as an appeal to this Court direct, and that in the face of the order of the Division
Benoch, which called up the appeal for hearing. We are of opinion that we cannot
do that. The appeal as presented to the District Judge has been called up to the
Court and is now an appeal to this Court, numhered 304 of 1895, and we ars at a
loss to see how we can interfere in any way with the order made as regards that
appesl.

pEo But even supposing that a fresh memorandum of appeal bad been presented
and we were asked to admit it after time, we are of opinion that the applicant has
not satisfied us that be had sufficient caunse for not presenting the appeal bafore.
1t may be that in certain cases a mistake made by the parties as to jurisdiction or
other matters may be a aufficient cause for admitting an appeal after time; but in
the present case it is difficult to see how such a mistake can have occurred.
The two suits were in respect of the same property, and it is to be presumed that
they were of the same value. They appear to have been instituted on difforent dates,
end that is probably the reason why the values of the suits are put down at
different figures; but the applicant, who was the plaintiff in those suits, must have
Enown very well that the value of this suit was above Ra. 5,000 and that the
appeal in this, as in the cther case, lay to the High Court.

* But even supposing that that mistake could be overlooked and ocould be
treated as a sufficient cause for pot having filed this appeal within time, still there
is another circumstance which, we think, would preclude the applicant from having
this rule made absolnte, and that is, that although he became aware of this mistake
on the 9th August 1895, he made, no application to this Court, until the 16th of
Beptember, or mors thap five weeks afterwards, and then only in the form of the
application to which we [312] have referred. There was no reason whatever why
the application could not have been made within a f:w days of the discovery of the
mistake. Of course, had a fresh memorandam of appeal accompanied by copies of
the judgment and decroe of tha Lower Court been filed, it might have been urged
that time was necessary to procure the conies and to prepare the memorandum ; Wt
in this case there was absolutely nothing to be done but to file the application.
That being so, we are of opizion that due diligence was not shown in makinggthis
application.

* For all these reasons wa think that the application faile and that the rule
must be discharged. The rule is accordingly discharged with costs.*

The analogous appeal filed in the High Court in guit 18 of 1893
wasg heard and decided in favour of the appellant on 22nd March, 1897,

The appeal in suit 100 of 1892, which had been transferred from
the District Judge to the High Court and had been numbered 304 of
1895, came up for consideration on 20th July 1897, when it was dismis-
ged with costs. *

The + judgment of the Court (TREVELYAN and STEVENS, JJ.)
dismiesing it is reported in I. T.. R. 25 Cal 39, where the facts are
fully stated.

On this appesl, which was heard ex parie—

A. Phillips for the appellant contended that the Judges of the
High Court were in error in not, under the circumstances of the case,
exercising all the powers vested in them 6o enable the appellant to
prosecute an appeal, which had been shown by hig sucoess in the
analogous case to have been justified, and which had on]y failed through
a bona fide migtake. The two suits had besn heard together, and had
been dealt with in one judgment with the consent and for the conveni~
ence of all parties, and neither the want of a fresh memorandum of
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appesl, nor the delay which oceurred in realizing and taking steps to
correct the bona fide mistake, which had been made, ought to be allowed
to deprive the appellant of the full benefit of his appsal, in the case in
which he was guccessful. He had, it was submitted, shown sufficient
cause for not applying earlier for the admission of his appeal in sguit
100 of 1892 to the High Court: the refusal of that Court to bring up
the appeal in that case and hear it with the other was wrong ; and the
defects of form in the appsllant’'s endeavours to prosecute the appeal
were not such asto disentitle him to the assistance of the Court, which
had subsequently decided in the [313] other appeal that his claim was
» just one. The Limtation Act (XV of 1817) 8. 5 was referred to.
The judgment of their Liordships was delivered by

SIR ARTHUR WILSON. The appellant filed his suit on the 9th June
1892, in the Court of the Subordinate Judge of Mozufferpore. Ho alleged
that he had purchased a share in a certain property {rom Bibi Sahodra.
He complained that, notwithstanding his purchase, the property had been
attached in execution by a creditor of his vendor, and he asked to have
his title established and the property relcased from attachment.

In the following year the appellant brought a second suit in the
game Court with respect to the same property, asking for similar relief
against another attachment by another creditor. The two suits were
hsard together, and the Subordinate Judge held that the appellant had
failed to prove the genuineness of his purchase, and accordingly dismissed
both suits on the 25th June 1894,

The present suit had originally been valued at a sum under
Rs. 5,000, while the second suit was valued at a sum over Rs. 5,000.
After the decision by the Subordinate Judge of the two suits against the
appellant, he filed an appeal in each case. In the second case he correctly
valued the appeal above Re. 5,000 and filed the appeal in the High
Court, the proper tribunal to entertain it. But in the present suit, by
an unfortunate error, ag it i8 said, he undervalued his appeal, placing it
below Rs. 5,000, and presented it on the 3rd September 1894 in the
Court of the Distriet Judge, a Court which on a true valuation had no
jurisdiction to hear it. This mistake on the part of the appellant or his
advigsers has been the source of all his subsequent diffienlties.

On the 10th January 1895, upon the petition of the appellant, a
Division Bench ¢f the High Court issued an order to show canse why the
appeal in this case should not be transferred to the High Court under
section 25 of the Civil Procedure Code, and heard with the other appeal
already pending in the High Court* The rule to show cause came on for

‘hearing before anothet Bench on the 9th August 1893, and on that day

the order was [314] made absolute ; but the order then made contains
the important words: “ The pleader for the respondent objects to the
transfer of his appeal to this Court on the ground that it has been
wrongly preferred to the District Judge of Mozufferpore and that upon
its proper valustion the appeal should have been made to this Court. As
no objection has been raised in the Court to which the appeal has been
made, we direct the transfer of the appeal to this Court, leaving it open
to the parties, at the hearing of ths appeal, to raise this objection. The
appellant must underatand that should the objaction be allowed, he must
take the consequences in regard to the course taken by him.”

Thue whatever misconception the appellant’s advisers may have
laboured under prior to the 9th Augast 1835, on that day at all events
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their attention was distinetly called to the mistake which had been mads
and to the consequent difficulties in which the appsllant was involved.
The next step taken was on the 16th September 1895. By a petition
verified on that date, and presented on behalf of the appellant, it was
prayed that the memorandum of appeal, which had been filed ifi the
Distriet Court, might be admitted in the High Court and duly registered
and nambered. Aun order to show cause was issued in the terms of the
petition, and this eame on for argument on the 19th January 1897.

At the time when this application was made to the High Court the
period limited by law for appealing against the original decision of the
Subordinate Judge had long expired. And the most favourable light {or
the appellant in which his petition ean be viewed is to regard it as an
application to the Court to exercise the power conferred upon it by
gection 5 of the Limitation Act by which an appeal may be admitted
after date ‘' when the appellant satisties the Courb that he had sufficient
cause ' for not appealing in due time.

The Judges of the Division Bench, which dealt with the matter on
the 19th January 1897, first considered certain points, wkich it is not
Decessary now o examine, and then they came to the questions arising
under the section above cited. They said: “ The applicant has nof
gsatigfied us that he had sufficient [315] cause for not pressnting his
appeal before.” They were nobt convinced that the appcllant had really
mistaken the value of his appeal; and they {urther thought that the
delsy batween the 9th Aungust and the 16th September, for which no
reason was shown, would preclude the applicant from having the rule
made absolute, and it was accordingly discharged.

The appeal in this cage came on for hearing before a Bench of the
High Court on the 20th July 1397, and the objection was ab once raised
that the Court had no jurisdiction to hear it. It appears that some time
before this date the appeal in the other case had been heard, and the
decision of the first Cours reversed, and a decree made in the appellapt’s
favour.

In dealing with the appeal in this case the learned Judges before
whom it came held that, as to admitting the appaal to the High Court
out of time, the matter was concluded by the decision of the Division
Bench in discharging the order to show cause on the 19¢h January 1897,
and after considering the other points raised before them, they dismissed
the appeal for want of jurisdiction.

Against the dismissal of the appeal to the High Cour$, the present
appeal has been brought, and has been heard ex pdrie.

It has been pressed upon their Liordships that the case is one of
apparent hardship, inasmuch as iu 6wo cases raising the same question
on the merits the appeliant has & decree in his favour in one, and a
decree againat him in the other, and that, though the whole difficulty
hes arisen from the mistakes of the appellant or his advisers, those
migtakes were venial, and he ought, if possible, to be relieved f{rom the
gerious consequences, which they have entailed. In particular it was
urged that the refusal of the Division Bench on the 19th Jaunuary 1897
to admit the appeal out of date, which was treated as conclusive at the
hearing, was wrong. And it was suggested that the dismissal of the
appeal by the High Courti ought to be set aside and the case remisted to
that Court, in order that it may again consider the question debided on
the 19th January 1897.
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1802 Their Lordships are of opinion that they could not properly infer-
NOV. 20 & fere in this case, unless they were satisfied tbhat the refusal [316] by the
Dec. 18.  Division Bench on the 18th January 1897 to admit the appellant’s
P;I-;Y appeal after date was wrong, and they are pot so satisied. And the
couxcir. long-interval of time which has elapsed between the 19th January 1897
— and the hearing of this appeal before their Liordships would enhance the

80 C. 309= Qganger of such interference. The appellant may or may not be res-

3-2 é‘aﬁ'gr—- ponsible for this delay, but at least it bas not been accounted for.

Their Lordships would humbly advise His Majesty that this appeal
should be dismissed.
Appeal dismissed.
Solicitors for the appellant : T. L. Wilson & Co.

80 C. 217 (=7C. W. N. 329.)
[317] ORIGINAL CIVIL.

TULLARAM v. THE CORPORATION OF CALCUTTA.*
[20th January, 1903].

Butlding—Calcutta Municipal Consolidation dct (B, C. II of (1888), s3. 247, 250,
427—Sanction-—Limitatson—Damages.
A sanction to build, given by the Municipal Corporation of Calcutta under
s. 217 of the Calcutta Munieipal Consolidation Act (B C. 11 of 188%), is
absolute and when such sanction i3 once given there is nothing in the Act
which enables the Corporation to revoke it.

The Corperation baving granted sanction to the plaintiff, after the site had
been duly inspeoted aud approved of by its officer, to erect a mill on his
giviog an undertaking, is not entitled, ir an action for damages caused by
the withdrawsl of the sanction, to plead in defence that the officer made a

.migtake, and that the sanction is not binding.

The Corporation, after granting sanction under s. 247 of the Act, withdrew
it on the ground that the plaintiff had not complied with what it believed to
be his undertaking.

Heid that the withdrawal of the sanction was not done, nor did it purport
to have beer Aope under the Aot; and that the suit for damages having been
based upon such withdrawal, the special limitation of three months, as pro-
vided by s. 427 of the Act, did not apply to it.

ORIGINAL SUIT.

ON December 6, 1398, the plaintiffs, Tullaram and Rajendro Nath
Sanyal, instituted this suit against the Municipal Corporation of Calcutta,
for damages, for a declaration that the order withdrawing the sanction
given to the plaintiffs by the Corporation for erecting & mill was invalid,
and for an injunction restraining the Corporation from interfering with
the working of the mill.

The plaintiffs alleged that on June, 17, 1897, the Corporation of
Calcutta granted sanction for the construction by the plaintiffs of a
soorkey and flour mill upon plans submitted with the application for
sanction, at 102, Amberst Street, in the town of Calcutta, after the site for
the said mill bad-been duly inspected and approved of by the officers of
the Healtb, Roads and Buildings [818] Departments of the Corporation,
on the plgintiff Rajendro Nath Sapnyal giving an undertaking to aequire

*Original Civil Suit No. 856 of 1898.
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