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rule, because the Oourts were not quite agreed on the ground! of their 1902
deoision-the Subordinate Judge relying on the oral testimony, whilst NOV. ts, U
the High Oourt based its finding on the docum:mtary evidence. But the & DEC. 18.
rule is none the less applicable, because the Oourts may not have taken PRIVY
precisely the same view of the weight to be attached to each particular COUNCIL.
item of evidence.

A further point which does not appear to have been expressly raised so C. 30S=
in the Courts below was nresaed on their Lordships. It was contended 3~ A' ~4~=
that Mahan Soonder Koar, Sheo Churn's mother, under whom the 228";'8 Bo~
defendant claims and who entered into possession of the property upon L. R. s==
her son's death and enjoyed it, until her own death, which happened 8 Sar. 409.
shortly before the institution of this suit, acquired an absolute title by
adverse possession aglloinst the heirs of Sheo Chum. Their Lordships
are of opinion that the possession of Mahan Soonder Koer must he
referred to her title as heiress of her son, in which capaoity sbe would
take a life interest and that no ease of adverse possession has been esta-
blished.

For these reasous their Lordships will humbly advise His Majesty
that the appeal ought to be dismissed. The appellant will pay the res­
pondent's costs.

Appeal dismissed.
Solicitors for the appellant : Watkins If Lempriere.

Solicitore for the respondent: Dallimore If Son.

so C. 309 (=30 I. A. 20=8 Sar. 431).
[809] PRIVY COUNCIL.

RAM NARAIN JOSHI V. PARMESWAR NARAIN MARTA AND OTHERS.t
[20th November and 13th December, 1902.]

[On appeal from the High Court at Fort William in Bengal.]
Pr.'lI'IJ Counoil, Practice of-Appeal-DeI4Y -Mist4ke-Court-Ortlers-" Sufficient

cause"-Limit4tion Aot (XV of 187'1) e. 5-AnalogoUB appeal.
The IIoppellllont preferred two appellol~ from 110 decision of 110 Subordinllote Judge,

one of which, instellod of presenting to the High Court, .he hllod flied in the
Distriot Court, whioh on 110 true valuation of the appellol had no jurisdiotion to
hear it. While the other, whioh WIloR 11011 analogoua cllose rlloising the same
question, he had correotly flied in the High Court.

It appeared:-
(a) that when the mistlloke was brought to the appellant's notioe, great"

dellloy occurred in the tlloking of IIony steps by him to rectify it,;
(b) that the High Court had refused to admit the IIoppeal out of time on the

ground of suoh delay, and because the IIoppella.nt had not sllotisfled them thllot
he had made a. bona fide mistake, nor that he had suffioient cause under s. 5
of the Limitation Act (XV of 1877) for not presenting the appellol in time;

(el that the High Court had trllollsferred to their own files the appellol from
the Distriot Court. but no objeotion taken that they had no power to transfer
a. case thllot was not properly before the District Judge, they had etismissed the
appeal; and

(d) that the analogous appeal had been decided by thl High Court in the
appellllont's favour.

• Prllent :-Lords MaoDaghten and Lindley, Sir Andrew Sooble, Sir Arthu\'
Wilson, and Sir John Bonser.
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On appeal from the orders of the High Court in the wrongly-filed appeal
which, it was contended, were under the elecumstaacaa erroneous :_

Held. by the Judicial Committee that they oould not interfere, unless they
were satisfied that the refusal of the High Court to admit the appeal out of
time was yo'rong and .the! were not so satisfied; a,:d that thEl delay whioh had
occurred stnce the re]eotIon of the appeal by the HIgh Court and which was
not accounted for, militated aga.inst any interference.

30 C. 309=:r [Ref. S4 Oal 216=5 O. L. J. S80; 32 Bom 108=::9 Bom. L. R. 566; 5 N. L. R. 25 ;
SO I. A. 20= 15 C. W. N. 848=13 O. L. J. 90=9 I. O. 183.]
8 Sar. 131. ApPEAL from an order (19th January 1897) of the High Court

at Calcutta, and a decree (20th July 1897) of the Same Court, made in the
exercise of the Appellate Jurisdiction in appeal 304 [310] of 1895, which
bad been transferred for bearing to the High Court from the Court of the
District Judge of Muzuff'erpore by an order of the High Court dated 9th
August 1895.

Appeal by the plaintiff, Ram Narain Joshi, to His Majesty in
Council.

The appellant having purchased a share in certain property from
the respondent, Bibi Sahodra, subsequently instituted in tbe Court of the
Suhordina.te Judge of Mozufferpore two Buit.s to set aside two attachments
of the property made by different creditors of his vendor. In the urst
suit (100 of 1892) the market-value of the property in suit was stated to
be Re. 9,855, the price paid by the plaintiff. and the valuation of the suit
for the oourt-fee waa Rs. 4,514. Under the second attachment a sale took
place at which the property in suit waS sold for Bs, 5,650, and in the
second suit (18 of 1893) that sum was stated a.s the valuatiou for the
purpose of assessing the Court fee. By consent the two suits were tried
together, and both suits were on 25th June 1894 dismissed by the Sub­
ordinate Judge.

The appellant appealed in both suita, (but acting as was alleged
under a mistaken belief thllot the test of the value of the relief for the
purpose of jurisdiction was the Same as that for the purpose of a.ssessing
the court-fee on institution) tiled hill appeal in suit 100 of 1892 in the
Co"rt of the District Judge of Mozufferpore IIoS an appeal in value below
Rs. 5,000, the limit of jurisdiction of a District Judge in appealII. His
appeal in the other suit, 18 of 1893, in whioh the valuation for the Court­
fee had been put above Bs. 5,000, he filed in the High Court.

In the appeal in this District Judge's Court, the Distriot Judge made
lion entry in the uroer sheet that aB the value of the claim WaS Rs. 9,855,
the appeals should be filed in the High Court. It WIloS, however, admitted
on 4th September 1894, and an entry was made in the order sheet post­
poning its hearing for an application to be made for ite transfer to the
High Court. to be tried with the appeal in suit No. 18 of 1893 filed
in the High Court. This applieation was made to the High Court on
9bh August 1895, and on the hearing of the applioation an objection
Wo,ll for the first time made that the appeal to the District Judge
wall not within his jurisdiotion and should have been brought
[311] in the High Court. The High Court. however, directed the
transfer, .. leaving it open to the parties at the hearing of the appeal to
raise the objection." Subsequently on 16th September 1895 and before
the hearing of tpe appeal in suit 18 of 1893, the appellant applied that
the memora.nduin of appeal in suit 100 of 1892 (whioh had been filed in
the District Court and tra.osferred IIoS abovementioned to the High Court)

'might be admitted as a. memorandum of appeal to the High Court.
This .lpplicatioo WaS rejected by the High Court (BEVERLEY and
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AMEEB ALl, JJ.) on 19th Ja.nua.ry 1897. In rejeoting it they observed
as follows :-

.. We are of opinion that there are several grounds, whioh debar the applioant
from succeeding in this rule .

.. This is not an application for the admission of an appeal after time, which Ct:;6iL.
is being presented ill proper form to this Court. There is no fresh memoran&1m of
appeal now belore us Wha.t we are asked to do is to treat an appeal which was ~O C 809­
presented to the ~istrict Jud.ge. and which .was catted up for tril\l by this .Court, 30 l. '1. 2cl::
as an appeal to th is Court di rect, and that. In the face of the order of the DIvision 8 Sal' 48J
Benoh, whioh oalled up the appeal lor hear ing. We are of opinion that we oannot ••
do that. The appeal as presented to the Distriot Judge has been called up to lhe
Court and is now an appeal to this Court, num hered 304 of 1895, and we are at a
loss to see how we can interlere in any way with the order made as regards that
appeal.

.. But even supposing that a fresb memorandum of appeal had been presented
and we were asked to admit it alter time. we are 01 opinion tbat the applicant has
not satisfied us that he had suffioient cause for not presenting the appeal beforo.
It may bo that in certain cases a m istako made by the parties as to jurisdiction or
other matters may be a suffioient cause for admitting an appeal after time; but in
tho present case it is diffioult to see how sucb a mistake can have Occurred.
The two suit,s were in respeot ot the same property. and it is to be presumed that
they were of the same value. Tbey appear to have been instituted on different dates,
and that is probably the reason why the values of the suits are put down at
dIfferent figures; but the applicant, who was the plaintiff in tbose suits, must have
known very well that the value of this suit was above Rs.5,OOO and that the
appeal in this, as in the other case, lay to the High Court,

" But even supposing that that mistake could be overlooked and Dould be
treated as a suffioient cause lor not having filed tb is appeal within time. still there
is another circumstance wb ich, we think. would preclude the appl ioant Irom having
this rule maile absolute. and that is, that although he beoame aware of this mistake
on the 9th August 1895, he made. no appl icat ion to this Court. until the 16th of
Septemher, or more than five weeks afterwards. and then only in the form of the
appl icat icn to whicb we [312] have referred. 'Ibere was no reason whatever why
the application could not have been made within a f,'w dlloys of tbe disoovery of the
mistake. Of oourse, had 1Io fresh memorandum of appeal aooompanied by oopi!'! ot
the judgment and decree of the Lower Court been filed. it might have been urged
that time was necessary to procure the conies and to prepare the memorandum; Uu~
in this case there was absolutely notbing to be done but to file the appl ioatiol1.
That being so, we are of opinion that due d il igance was not shown in making.this
application.

.. For I'll these reasons we think that the applioation fails and tba.t the rule
must be discharged. The rule is aocordingly disoharged with costs."

The analogous appeal filed in the High Court in suit 18 of 1893
was beard and decided in favour of the appellant on 2200 March, 1897.

The appeal in suit 100 of 1892, which bad been transferred from
the District Judge to the High Court and had been numbered 304: of
1895, came up for consideration on 20th July 1897, when it wa.s dismis-
sed with costs. '

The I judgment of the Court (TREVELYAN and STEVENS, n.)
dismissing it is reported in I. L. R. 25 Cal 39, where the faots are
fully stated.

On tbis a.ppeal, which was heard ex parte-
A. Phillips ,for the a.ppella.nt contended that the Judges of the

High Court were in error in not, under the circumsta.nces 01 the ease,
exercising all the powers vested in them to enable the appella.nt to
prosecute an appeal, which had been shown by hi; success in the
analogous case to have been jUBtified, a.nd which had oq,y failed through
a bona fide mistake. The two suita bad been heard together, a.nd had
been dea.lt with in one judgment with the consent a.nd f01: the conveni ....
ence of 8011 parties, a.nd neither the wa.nt of a. fresh memOl'IIo'ndum of

~Ol
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appeal, nor the delay which occurred in realizing and taking stepe to
correct the bona fide mistake, which had been made, ought to be allowed
to deprive the appellant of the full benefit of his appeal, in the case in

PRIVY which he was successful. He had, it wa.s submitted, shown sufficient
COUNCIL. cause for not applying earlier for the admission of his appeal in suit

100 Jf 1892 to the High Court: the refusal of that Court to bring up
30 C. 209= the appeal in than case and hear it with the other Wlll3 wrong; and the
3~~. A.z: defects of form in the appellant's endeavours to prosecute the appeal

ar. 1. were not such as to disentitle him to the assistance of the Court, which
had subsequently decided in the [313] other appeal that his claim was
a juat one. The Limitation Aut (XV of 18 j 7) s. 5 was referred to.

The judgment of their Lordships was delivered by

SIR ARTHUR WILSON. The appellant filed his suit on the 9th June
1892, in the Court of the Subordinate Judge of Mozufferpore, He alleged
that he had purchased a share in a certain property from Bibi Sabedra.
He complained that, notwithstanding his purchase, the property had been
attached in execution by a creditor of his vendor, and he asked to have
his title established and the property released from attachment.

In the following year the appellant brought a second suit in the
same Court with respect to the same property, asking for similar relief
against another atta.ohment by another creditor. The two suits were
heard together, and the Subordinate Judge held that the appellant had
failed to prove the ~enuinenessof hia purchase, and accordingly dismissed
both suits on the 25th June 1t)9-1.

The present suit had originally been valued at a sum under
Rs, 5,000, while the second suit was valued a.t a sum over Rs. 5,000.
After the decision by the Subordinate Judge of the two suits against the
appellant, he filed an appeel in each case. In the second case he oorrectly
valued the appeal above Rs. 5,000 and filed the appeal in tbe High
Court, the proper tribunal to entertain it. But in the present suit, by
an unfortnnate error, as it is said, he undervalued his appeal, placing it
below Re. 5,000, and presented it on the 3rd September 1894 in the
CoJr-t of the District Judge, a Court which on a true valuation had no
jurisdiction to hear it. This mistake on the part of the appellant or his
advisers has been the source of all hls subsequent difficulties.

On the 10~h J anusrv 1R95, upon the petibion of the appellant, a
Division Bench d the High Court issued an order to show cause why the
appeal in this case should not be transferred to the High Court under
section 25 of the Civil Procedure Code, and heard with the other appeal
already pending in the High Court: The rule to show cause came on for
'hearing before another Bench on the 9th August 1895, and on that day
the order was [3H] made absolute; but the order then made contains
the important words: .. The pleader for the respondent objects to the
transfer of his appeal to this Court on the ground that it hal'! been
wrongly preferred to the District Judge of Mozuffsrpore and that upon
its proper valuation the appeal should have been made to this Court. As
no objection has been raised in the Court to which the appeal bas been
made, we direct the transfer of the appeal to this Court, leaving it open
to the parties, at the bearing of the appeal, to raise tbie objection. The
appellant must urrderatsnd that should the objection be allowed, he musb
take the oonaequences in regard to the course taken by him. to

Thus whatever misoonception the appellant's advisere may have
laboured under prior to the 9th August 1895, on tbat dlloY at all events
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their attention waS distinctly called to the mistake which had been made
and no the consequent diffioulties in whioh the appellant was involved.

The next step taken was on the 16th September 1895. By a petition
verified on that date. and presented on behalf of the appellant, it was PRIVY

prayed thllot the memorandum of appeal, which had been filed ill the COUNCIL.
District Court, might be admitted in the High Court and duly registered
and numbered. An order to show cause was issued in the terms of the 3~O C. 309=
petition. and this came on for argument on the 190h January 18\)7. 8 ~'a~ :~L

At the time when this application was made to the High Court the
period limited by law for appealing against the original decillion of the
Subordinate Judge had long expired. And the most favourable light for
the appellant in which his petition can be viewed is to regard it as an
application to the Court to exercise the power conferred upon it by
section 5 of the Limitation Act by which an appeal may be admitted
after date" when the appellant satisfies the Court that he had suffioient
cause" for not appealing in due time.

The Judges of the Division Bench, which dealt with the matter on
the 19th January 1897. first considered certain points. which it is not
necessary now to examine, and then they came to the questions arising
under the section above cited. They said: "The applicant has not
satisfied us that he had sufficient [315] cause for not presenting his
appeal before." 'I'hey were not convinced that the appellant had really
mistaken the value of his appeal ; and they further thought that the
delay between the 9th August and the 16th September. for which no
reason was shown. would preclude the applicant from having the rule
made absolute, and it was accordingly discharged.

The appeal in this case came on for hearing before 80 Benoh of the
High Court on the 200h July 1tl97, and the objection was at once raised
that the Court had no jurisdiction to hear it. It appears tha.t some time
before this date the appeal in the other case had been heard, and the
decillion of the first Oours reversed. and 1Io decree made in the appelll\Pt's
favour.

In dealing with the appeal in this case the learned Judges before
whom it came held that, as to admitting the appeal to the High Court
out of time, the matter was concluded by the decision of the Division
Bench in discharging the order to show cause on the 19th January 1tl97.
and after considering the other points raised before them, they dismissed
the appeal for want of jurisdiction.

Aglloinst the dismissal of the appeal to the High Court, the present
appeal has been brought, and has been heard ex pctrte.

It has been pressed upon their Lordships that the case is one of
apparent hardship. inasmuch as in two oases raising the same question
on the merits the appellant has a decree in his favour in one, aud a
decree against him in the other. and that. though the whole difficulty
has arisen from the mistakes of the appellant or his advisers, those
mistakes were venial. and he ought, if possible, to be relieved from the
serious consequences, which they have entailed. In particutar it was
urged that the refusal of the Division Bench OIl the 190h January 189'2
to admit the appeal out of date. which was treated asc-onclusive at the
hearing, was wrong. And it WaS suggested that the aismissal of the
appeal by the High Court ought to be set aside and the case remitted to
that Court, in order that it may again consider the question ile'bided on
the 19th JaDuary 1897.
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Their Lordships are of opinion that they could not properly inter­
fere in this case, unless they were satisfied tibat the refusal [;:116] by the
Division Bench 00 the 19th January 1897 to admit the appellant's

1'RIVY appeal after date was wrong, and they are not so satisfied. And the
COUNCIL. long -interval of time which has elapsed between the 19th January 1897

and the hearing of this appeal before their Lordships would enhance the
80 C. ~090_ danger of such interference. The appellant mayor may not be res­
8~ ~'a:"4;1-:- ponsible for this delay, but at least it has not been accounted for.

Their Lordships would humbly advise His Majesty that this appeal
sbould be dismissed.

Appeal dismissed.

Solicitors for the appellant: T. L. Wilson If Co.

80 C. 217 (=7 C. W. N. 329.)

[317] ORIGINAL CIVIL.

TULLARAM v. THE CORPORATION OF CALCUTTA. *
[20th Jannary, 1903].

Building-Oalcutta Municipal Oonsolidation Act (B. O. II of (1888). 88. 247. 250.
427-Sanctio'll-Limitahon-Damages.

A.sanotion to build, given by the Municipe.l Corporation of Calcutta under
s. 217 of the Calcutta Municipal Consol idation Act (B 0.11 of 188~), is
abaolube and when such sanction i~ ouoe given there is nothing in the Aot
which enables the Corporation to revoke it.

The Corpcration hav ing granted sanction to the plaintiff, after the site hail
been duly inspected aud a.pproved of by itq officer, to erect a mill on his
giving an undertaking. is not eutitled, in an aotion for damages caused by
the witbdrawal ot the sanction, to plead in defence that the officer made a

, mistake, and that the sanction is not binding.
The Corporation, after grantinll sanction under s. 247 of the Act, withdrew

it on the ground that the plaintiff had not oomplied w ith what it believed to
be his undertaking.

Held that the withdrawal of the sanction was not done, nor did it purport
to have been ilone under the Aot; and that the su it for damages having been
based upon such withdrawal, the special Hm itatiou of three months, as pro­
vided by s. ~27 of the Aot, did not apply to it.

ORIGINAL SUIT.
ON December 6, 1398, the plaintiffs, Tullaram and Rajendro Nath

Sanyal, instituted this suit against the Municipal Corporation of Calcutta,
for damages, for a declaration that the order withdrawing the sanction
given to the plaintiffs by the Corporation for erecting a mill was invalid,
and for an injunction restraining the Oorporation from interfering with
the working of the mill.

The plaintiffs alleged that on June, 1'7. 1897, the Corporation of
Caloutta geanted sanction for the construction by the plaintiffs of a
soorkey and flour mill upon plans submitted with the application for
sanction, at 102, t\mherst Street, in the town of Oalcutta, after the site for
the said mill had-been duly inspected and approved of by the officers of
~he Health, Roads and Buildings [S18] Departments of the Corporation,
on the pl",intiff Rajendro Natb Sanyal giving an undertaking to acquire

'Original Civil Suit No. 856 of 1898.


