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32 C. 1144 (=2 C. L. J. 568.) 1908
[1134] APPELLATE CIVIL. MancH 8.

Before Sir Framcis W. Maclean, K. C. I. E., and Mr. Justice Mitra. APPELLATE

CIvIL.

JOGENDRA NARAYAN ROY v. CRAWFORD.* 82 0-1—1!1-2
[3rd Ma.rch, 1905.] cpl;_ 3. 56_9.
Jdalkar—Fishery, right of —Change ¢n caurse of river.
Where it was found tha.b a piece of water in dispute, which ‘Was at one time

a part of the bed of the river Ganges, was still conneoted with it, although the
connection might dry up in the hot weather.

Held, following earlier authorities, that the disputed water having been
part of the bad of the Ganges and the two being conneoted, the plaintiff, who
bad fishing rights in the adjacent Ganges, was entitled to the fishing rights in
the said water.

[Ref. 12 C. W. N. 559; 42 Cal. 489;12C. L. J. 2186=7 I. C. 140,; 17 C. W, N, 1178
=18 C. L. J. 899.]

APPEAL by the defendant€ Rao Jogendra Narayan Roy and others.

The appeal arose out of a suit brought by the plaintiff M. M, Craw-
ford for declaration of his title to a damos jalkar appertaining to jalkar
Gangapath and for recovery of possession Yhereof with mesne profits,

The plaintiff alleged that jalkar Gangapath Minkut Jafrabad and jalkar
Gangapath dihi Mahalpur with the damoses and jalkars appertaining there-
to belonged to the defendant Rao Jogendra Narayan Roy, 14 annas in
zamindari right and 2 annas in patme right: that on the 15th Bhadro
1301 he had granted to Messrs. Jardine, Skinner and Compay a patni
settlement of the 14 annas and a darpatn: settlement of the 2 annas of
the aforesaid jalkars Gangapath, to take effect from the year 1302 under
which the said Company was entitled to hold possession of the jalkars and
damoses described in the pattas and the damoses and jalkar which accor-
ding to the custom of jalkar Gangapath appertaia fo’jalkars Gangapath
and the jalkars and damoses which according to the said custom should
come into existence in [1142] different places within the limits therein
mentioned of the river Pudma as appertaining to the said jalkars Gangapath,
and that the plaintiff on the 27th January 1900, corresponding to Magh
1306, purchased the properties belonging to the aforesaid Company inclu-
dmg the said paini and darpatns rights; that a damos 1a.lka.r known: as

‘ Alatulir Nichar Jalkar ” which used nearly to dry upin some years
during the dry season was within the limits ‘of the afgresaid 1a,1ka,rs
Gangapath and was in the possession of the plaintiff’s predecessors in title
up to Baisack 1806, when they were wrongfully dispossessed by the
defendant, )

The plaintiff further a.]leged that in the year 1804 the river flowed on
the site of the said damos and that in the year 1305 the river again rece-
ded, and the damos again;formed in that place and that since that time it
had been in the same state. The suit was originally brought against the
defendant Rao Jogendra Narayan Roy alone, but on an objection as to
want of parties being taken, his sons, the dsfendant @'os 1 and 2, were
added as partios, °

‘The defendants pleaded that hhe jalkay, in suit did nof apperta,ln to
jalkars Gangapath and was not the OAla.tuhr Nichar Jallsar ” mentioned
in the patni and darpami paltas, but that it was a separate and distinet

* Appeal from Original Decree No. 345 of 1903, againat the depres of . B. Webs-
‘ter, Offig. Distriot Judge of Murshidabad, dated the 24th July 1908.
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g905  Jalkar the two mouths of which were closed and wholly disconnected with
MAROH 8. Gangapath ; that it belonged to the defendants ,Nos. 2 and 3 and that the
plaintiff had no title thereto.

“’&“‘mmm The District Judge, who fried the suit, found that the jalkar in suit
—_— was not the ** Alatulir Nichar Jalkar ” mentioned in the leases to the plain-
32 0. 1184==2 biff’s predecessor, but that it was “a pew channel formed only five years
C. L. J. B38. ago out of the bed of the river” and that.it lay in villages Durlabh-
pur, Raninagar, chur Ram Chunderpur, chur Alatuli and Mal Alatuli
which were possessed by the defendants as members of a joint Mitakshara

family of which the defendant No. 1 was the manager,

He found that there was no satisfactory evidence that the custom of
Gangapath referred to was different from the general law as to river jalkars,

« As regards the nature of the communication between the river and
the damos in dispute, he found as foliows: it (the channel [1143] in
dispute) lies in ebur land which is annually submerged, and in the rains
the eurrent in this channel is strong enough to cut away the bank. When
the floods ge down the channel continues for a time to be connected with'
the river, but the connection may dry up in the hot weather.”

He held that the damos in suit was 'in effect still an arm of the river,
and that the plaintiff as lessee of the general right of fishery in that part
of the Ganges is entitled to the fishery of the disputed channel.”

He accordingly decreed the suit in favour of the plaintiff,

The detendants appealed to the High Court.

Babu Lal Mohan Das and Babu Hemendra Nath Sen for the appellants.
Rashbehary Ghosh and Babu Jogesh Chundra FRoy for the
respondenhs

MAacTEAN C, J. This is a suit in which the pla.mhxff claims that he is
entitled to certain jalkar rights over the long piece of water, which is
coloured blue on plan 2. The pla,mhlff has an undoubted right of fishery
in the adjacent portioff of the river Ganges, which is connected with the
piece of waber, the jalkar rights in respect ot which are in dlspute The
plaintiff contends that, having jalkar rights in the adjacent river G&naes,
inasmuch as this sheet of water it connected with the Ganges, he is
equally entitled to jalkar rights over this piece or sheet of water. The Dis-
triet Judge has gone carefully into the matter and has found in favour of
the plaintiff. The defendants have appealed. The learned Judge has found
as follows:—We find then thab five or six years ago the channel in dispute
was part of the bed of the river ; it lies in chur land, which is annually
submerged and in the rains, the current through this channel is strong
enough to cut away. the bank {vide evidence of the Tashildar D. W,
13). When floods go down the chanpel continuds for a time to be
connected with the river, but the connection may dry up in the hot
woather. The Damoos is still so far a part of the river system that
it may in a singtz year form a new mouth or channel of [1143] connec-
tien with the river, as it did in 1309, In such circumstances I consider
that it is in effect still an arm of the river and that the pla.mtiﬁ a8
lessee of the general right of fishery in $hat part of. the Ganges is entitled
to the fishery of the disputed channel.”

Although we have been veferred to portions of the evidence, I do not
think that that nding of fact has Huen seriously challenged by the appel-
lants in this case, /it any rate, if it has, ‘it has not been successfully
challenged. The disputed water then having been part of the bed of the
river, and the plaintiff having ishery rights in the adjecent Ganges and the
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two being connected, a long current of authority would appear to establish 1908
that the plaintiff is entitled tp the fishery rights he now claims. I scarcely Marom 8.
think it is necessary to gorthrough the various authorities ; they are collec- —_—
ted in a well-known work (the Law of Riparian Rights, Tagore Law Lec- APEELLATE
tures, 1889 by Lal Mohun Das, p. 374, and they appear to substantiate o..I.vE )
that, upon the facts as found in this case by the District Judge, the plain- 32¢. 1181=2
tiff is entibled to succeed. . C. L. . 669.

Whether, if the matter had been res integre and there had been no
such current of authority, we should have come to the same coneclusion is
not worth further consideration.

The appeal is dismissed with cosbs.

MitrA J. T am of the same opinion

Append dismissed,

32 C. 1148,
[1145] APPELLATE CIVIL.
Before Mr. Justice Ghose ind Mr. Justice Geid
KHURKUN SAHA v. DHATIA Das.*
[4th July, 1905.]
FPrincipal and agent—Liability of principal—Right of susi—Agent’s right {o sut
principal for price of goods purchased.

Where the plaintiffs, as agent of the defendants, purchased goods for the
defendants from whole sale dealers, and it was mot their case as set out in the
plaint that they had dane so by pledging their own personal credit or that the
pledging of their own credit was within the scope of the agenoy.

Helg that they would have no cause of action against the defendants for the
amount due to the wholesale dealers, until they were compelled to pay their
demands.

SECOND APPEAL by the plaintiff Khurkun Saha,

Khurkun Saha and his brother Janak instituted this suit, out of
whieh this appeal arose, agamst three persons Dhatia Das and the two
sons of his decased brother Katia Das on the following allegations: that
Dhatia Das and Katia Das had entered into a contract with the plaintiffs
to the effect that the latter would supply them with such goods as they
would require, and that the former would pay the plajntiffs a commission
of 4 per cenb. and interest ab the rate of 1 per cent. per mensem ; that accord-
ing to the contract Dhatia Das and Khatia Das purchased goods on ecredit
through the plaintiff to the value of Rs. 19,085 ; that the.plaintiff had been
paid only Rs. 16,859 and that a sum o,f Rs. 2,645 was due to the plaintiffs
from the defendants on account of ‘the balance of the price of goods
together with commission and interest. _ i

The present suit was for the recovery of this amount. .

[1146] The defendants denied the contract and pleaded that the plain-
tiff Khurkun, who was their agent in respect of certain jotedari snd other
business, had omitted to submit the accounts of his period pf ageney and
put the plaintiffs to strict pfoof of all their allegations.

The second plaintiff Janak hgving died, the,first plaintiff Khurkun
Saha was substituted in his place as his leg2l, representative.

* Appeal from Appellate Deores No. 1814 of 1903 against the.decree of C. Fisher,
Distriot Judge of Dinajpur, dated the 16th June 1803, reversing the deoree of . H.
Heard, Subordinate Judge of Darjeeling, dated the 24th of Aoril 1908.
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