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Karmali Bokimbhas {1} in which the observations of $he Court appear fo
support the view taken aboye:
Tor these reasons we are of opinion that the bequest to the plaintiftf’s
father is valid. We accordingly dismiss this appeal with costs.
Appeal dismissed.

———————..
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Before My, Justice Stephen and My, Justice Mookerjee.

DARBARI PANJIARA v. BENI Ra1.*
[30th May, 1905.]

Mulrauat-—lmvdems of a mulraiyats tenure—Right (o split up such a tentre—Suit
" Jor ejectment by a_ Mustagsr.

A mulraipat is a village headma.n or settlement holder, whose rights are in
their entirety transferable and attanhable.

The privilege, which the mulratyai possesses of tramsferring his tenure must
be exercised in respest of the whole tenure at the same time : in other words,
if he chooses to transfer his tenure, he must Alienate the whole of his rights in
the village, including his right of mhanaging the village and collecting the rent
ad also his right to the land in his possession.

He cunnot split up the temure so as to part with a portion and retain the
remainder.

Therefors a person, who purchases orly a portion of the tenure, acquires mo
right as mulrasyat and is liable to be evicied by the mustagsr of the village in
the absenoe of a finding that he has a right as an ordinary raiyas.

SECOND APPEAL by dhe plaintiff, Darbari Panjiara.

This appeal arose out of an action brought by the plaintiff to recover
possession of a share of a mouza in the subdivision of Deoghur on
establishment of a mustagirs right thereto.

The allegation of the plaintiff was that the disputed village was
originally mulrasygli held jointly, by tive shareholders, who thongh recor-
ded as joint-holders in the settlement proceedings, held separate possession
of the lands in proportion &0 their shares ; that one of the sharebolders
abandoned his lands, and two others ’ﬁra.nsferred their rights to defendants,
first party ; and that he (the plaintiff) and the defendants, second party, as
heirs of the other remaining shareholders were in possession of the lands
belonging to them. The plainfiff further alleged that in 1896 he, as also
the defendants [1015] second party, relinquished their mulraiyati right
and took a settlement of the village as.mustagirs, Upon these allega
tions this suit was brought by the plaintiff for a deelaration that the
defendants, first party, did not akequireany valid title by their purchase,
and he asked for a decree for recovery of possession jointly with the
defendants, second party. The defence inter alic was that the plaintiff as
a mustagir had acquired no right to the nigjote lands of the yillage and as
such he was not entitled to a deecree.

The Court of first instance dismissed the plaintiff’s suit,

On appeal the learned Doputy Commissioner Neld that $he defendants
first party acquird no title’by their purchase and that the plaintiff and
the defenda.nt;s, second parhy, as omustagzrs were only enblhled to collecﬁ

*Appea.l from Appella,te Decree No, 2616 of 1902} against the decges of tha Deputy
Commissioner of Naya Dumka, dated 16th September 1902, mo&ﬁymg that of the
Subordinate Judge of Deoghur, dated 30th Jene 1902,

(1) (1908) . L. R. 29 Bom. 183.
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rents from the said defendants, and passed a decree making a declaration
to that effect.
Against this decision the plaintiff appealed ‘to the High Court.
Babu Surendra Nath Ghosal for the appellant.
Babu Dwarke Nath Chuckerburty and Babu Serat Chunder Basak for
the respondent.
Cur. adv. vult,

STEPAEN AND MOOKERJEE, JJ.—This is an appeal on behalf of the
plaintiff in an action commenced by him for recovery of possession of a
7 annas share of mouza Kharahara in the sub-division of Deoghur in
mustagirs right, The plaintiff alleges that the village in question was
originally mulraiyats, held jointly by five shareholders who, though recor-
ded as joint-kolders in the settlement proceedings, held separate possession
of the lands proportionate to their shares ; that one of these shareholders
abandoned his lands ; that a portion of the lands belonging to two others
has been acquired by transfer by the defendants, first party, and that the
plaintiff and the defendants, sccond party, are the heirs of the other two
shareholders and in possession of the lands belonging to them. The plain-
tiff further alleges that in 1896 he as well as the defendants, second party,
relinquished their mulraiyete right and took a settlement of the village as
maustagirs. He now seeks for a declaration thab the defendants, tirst party,
have not acquired any valid title to a seven annas share of the village
{1016 by their purchase, and he asks for a decree for recovery of posses-
sion of this sharc jointly with the defendants, second party. The deten-
dants, tirst parby, resisted the elain on the ground, among others that the
plaintiff as a mustager had acquired no right %o the nijjote lands of the
village. The Court of first instance dismissed the suit on the ground that
the plaintif has no cause of action against the defendants. Upon appeal
the learned Deputy Commissioner has held that the defendants, first party,
had not aequired a valid title by their purcha.se but that the plaintiff as
mustagir was entitled to nothing beyond possessmn by receipt of rent : he

-hias aceordingly given a decree for possession of the village to the plaintiff

and the delendants, secoud party, but limited with the declaration that
they have the right to collect rent from it. The plaintiff has appealed to
this Court, and on his behalf it has been contended that as the defendants
first party, have been found to be trespassers, the plaintiff is entitled to a
decree for ejectmert, the solution of the question raised depends upon the
incidents of a mulrawyatt lease and a mustagire lease, which must tirst he
determined.

The position of a mulriiyat bas been examined fully by Mr. Heard in
his treatise on Gharweli and Mwlmuuéz tenurcs, It appears that the
mubraiyet is a village headman ot settlement-holder, whose rights are in
their entirety transferable, saleable and attachable.

Thesc rights are

(1) to enjoy rent-free man land, that is service land, il any, of the
village official,

(2) to coilect commission on rents from landlord and raiyats,

(3) to enjoy his mifjote lands at he same rates of rent as apply to
other raiyats, or to lease them out at settlement rates, in which latter
event thev cease to be nifjote lands, and

(4) to assess at half rates all wrste and Jungle lands roelaimed by the
raiyads, or to enjoy rent-{rco what he himself reclairs.
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1t is well settled that the privilege which the mulrasyat possesses of 1905
transferring his tenure fpust be exercised in respect of the whole tenure May gp,
at the same time :in other words, if he chooses to transfer his tenure, —_—
he must alienate the whole of [1017] his rights in the village, including APPELLATE
his right of managing the village and collecting the rent, as also his right !“L
to the land in his possegsion. He cannot split up the tenure o as to part 83 0.1014_2
with a portion and retain the remainder. Now in the case betore us the C.L.J. 77.
defendants, first party, have not purchased the entire interest ,of either of
two of the original mulraiyats in a single transaction ; by purchasec of frac-
tions of such interest, they have manifestly acquired no title, nor have they
acquired any title to the lands of the mulraiyat, who absconded and aban-
doned his tenure. The finding of the Deputy Commissioner that the de-
fendants, first party, have not acquired the status of Mhwylraiyuts must,
therefore, be sustained,

Nezt, as to the position of the plaintiff ; he was originally a mulraiyat ;
he was entitled voluntarily to glvc up his speeial right of ahenahon ; this
he did in 1896, and accepted scttlement as a mustagir.

His rights as such mustagir or headmen are

(1) to reclaim and cultivate the wastg lands in tho village without
paying rent or fo settle such lands at hall rates with tho other raiyats
{the half rates going into the headwan's own pocket),

{2) to hold at his option in his own possession, or to setble with others,
the jotes of absconded raiyatbs, and

(8) to receive a fixed commission ou the rent collections from the
ralyats and an cqual sum {rom the ghwlwil or zamindar, the headman’s
nijfote lands being assegged with rent like the other lands of the village
(see the form of the lease given on page 94 of the Sonthal Pergannahs
Laws Manual, 1898).

1t is, therefore, not quite accurate to say that the right of the musia-

ger is absolutely restricted to the collection of rent from ordinary raiyats.
It follows consequently that, if the defendants, {irst party, have not acquir-
ed any rights ag mulraiyats, adtd if they have no rights as ordinary raiyajs,
they are not entitled to mterfere with the posscssion of the plaintiff, and
must be evieted. There is no finding, however, by cither of the Courts
below upon the question of their raiyati right, if any,

The result therefore is that thiz appeal must be allowed, and the
decree of the Deputy Commissioner modified. The title of the plaintiff
as maustager will be declared, and he will recover [1018] possession as such,
of a seven anpas share of the village to be held jointly with the defendants,
second parby ; the defendants, first party, must be rejected (rom all
lands in which they* are nst shown to have acquired a valil raiyabi
right before the institution of this®suit; the case must be remitted to
the Court below to determine in which lands, if any, the defendants, firss
party, had such raiyabi right. We make no order as fo cosbs in this Court.

Appeal wllowed ; case Yremanded.

639





