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his opinion the accused should have been convicted, was section 482 of the 1908

Indian Penal Code. JUNE 2.
In my opinion no offehice was committed gither under section 482 of —

the Indian Penal Code or under section 486. %:Iv}g;:)g‘
Accordingly the conviction- must be set aside and the Rule will he & 7

made absolute. The fine, if paid, will be refunded. 32 C.969=3
PARGITER, J. [ agree with the judgment of my learned brother, I Cr.L.J»106.

must add that this is not a case of a false trade-mark, because it does not

come within the definition of section 480 of the Indian Penal Code.

Rule absolute.

32 4. 972.
[972] APPELLATE CIVIL.
Before Mr. Justice Henderson and My, Justice Geidt.

INANADA SUNDARI CHOWDHRANI v, AT0L CHANDRA GUAKRAVARTL*
[29th June, 1905.]
Decree, exveution of — Rent—Payment lo prevent sate—Bengal Tenancy Act (VIII of
1885), ss. 3, 171.

‘Where a decree made in a suit for remt was in the main ome for rent
although it inoluded other sums which were not striotly remt within the
meaning of the Bengal Tenancy Act, and in execution thereof the tenure in
arrear was ordered to be sold under Chapter XIV of the Aot and advertised.

Held that the holder of an undertenure liable to be avoided would ba justi-
fied in making a payment to prevent the sale®of the superior temure, and
having made the payment, would be entitled to the rights, which are given to
a person, who makes a payment under s. 171 of the Bengal Tenanoy Act.

A lease provided that a certain sum was payable by the temant-direct to the
landlord as malikana and certain other sums were payable by the tenant for
Government revanue and other demands, which the landlord was himself
bound to pay :

Held that the latter sums, though not actually payable to the landlord were
payable for the use and occupation of the land beld by the temant, and might
have bser made payable to’ the landlord direot, although for convenienge it
was arranged that the terant should pay them for the landlord, and came
within the definition of rent in section 3'of the Bengal Tenanocy Agt.

APPEAL by the plaintiff Jnanada Sundari Chowdhrani,

The suit out of which the appeal arose was brought on the following
allegations, '

One Mrs. Catherine Arathoon had on the 10th Falgun 1264 granted
a pubni lease in respect of certain properties to J. P. Wise according to the
terms of which the sum of Rs. 8,500 was payable as the annual permanent
malikana rent and the putnidar was vound to pay the Government
revenue, the rent of the superior landlord, cesses and dak tax payable in
respech of the properties comprised in the putni.

[9738] The representatives of Mrs. Catherine Arathoon thstituted a
rent suit, No. 21 of 1889, against the representatives of the original putni-
dar and certain purchasers gf shares in the putni, fdr the recqvery of the
malikans of the pﬁtni, &e., and obtained a decrese in execution of which the
putni property was advertised for sfte and the 20tk August 1889 was fixed
for the sale,

* Appeal from Original Decres No. 2¢5 of 1908, against, the decred of Hari Prasad
Das, Subordinate Judge of Mymensingh, dat®d the 28th Maroh 1903.
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The plaintiff’s husband Mahima Chandra Roy Chowdhry, who was the
owner of a four annas share of the putni, had on the 286h Aswin 1293
granted her a miras lease in respect of certain lands included in the putni.
To protect her miras talook, which was not a registered and notified incum-
brance, she on the 20th August 1889 applied to the Court; and having obtai-
ned an order permitting her to put in $he balance of the amount due under
the decree, paid into Court the sum of Rs, 2,221.15 as being the amount
of the ba.lance on the 21st August 1889 and prevented the sa,le of the putni
from taking place. Deducting the sum of Rs. 153 odd, which was paid to
her by one of the co-sharers in the putni, the balance of Rs. 2,068 was due
to her from the defendants. To realise the said sum with interest she,
along with her husband, had instituted a suit, which was objected to on the
ground of misjeinder of plaintiffs ; to avoid the difficulty she had, during the
pendency of that suit, executed & deed of gift assigning her claim in the suit
to her husband notwithstanding which, however, her claim in the suit was
finally dismissed on the 14th January 1897 on the ground of misjoinder of
plaintiffs and causes of action. She accordingly brought the present suit
against the defendants, who were the owners in possession of the putni, for
the recovery of the said sum of Rs. 2,068 with interest and prayed wnter
alin that the putni talook may be dedlared to be liable for the realisation
of the amount claimed and that the same may -he reslised by the sale of
the putni, The suit was instibuted on the 14th August 1901, The defendant
No. 22 in the suit was the plaintiff hersell in her capacity as execufriz to
the estate of her deceased husband.

The main grounds of defence were that the miras lease set up by the
plaintiff was a benami tra.nsa.ctlon that the money was really paid by the
plaintiff’s husband in her name, that the decree " in respect of the money,
for which the suit was brought by the [974] plaintiff, not having been
passed in a suit against the registered tenant nor against all the tenants,
was not a decree in accordance with the Bengal Tenancy Act and in exe-
cution of that decree there could be no sale with power to annul incum-
brances and that consequently sec. 171 of the Act would nob apply : that
the plaintitf not having prayed to be put into possession of the putni talook,
fier elaim in tho present suit could not he maintaived ; thut under 5. 171,
the amount claimed conld not he realised by the sale of the putnt ; that
the plaintiff having in the course of the previous suit assigned her riuht to
the money to her hushand, was not entitled to maintain the suit ; that
the suit for contribution was not maintainable without setting out the ex-
tent of the liability of each defendant ; that the claim was barred by limi-
tation ; that the suit was barred by sec. 43 of the Civil Procedure Code ;
and that the plaintiff was nob entitled to sue against herself as executrix
to her husband’s estate. -

The putni lease granted by Mrs. Catherine Arathoon was not produe-
ed. The decree obtained by her representatives, which was passed on the
27th June 1889, was for Rs. 12,039 for malikans rent with interest
Rs. 4,015.11-7 for cesses, which the plaintiffs in the suit had paid and
interest, and Rs. 424-4.6 for Government revenue, which the plaintiffs had
paid and interest, in all for Rs. 16,479-0-1 for “otal malikana, cesses and
Government revenue. [n execubion of the decree the Court ordered the
writ of ajtachment and the sale proclamation * to be served together upon
property of the ]udgment debtors, whereof the arrears are due.” The writ
of attachment was in the following terms : ‘ It is therefore ordered that
you be and you are hereby prohibited and restrained, until the further
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order of this Court from alienating tlic properties specified in the schedule
apnexed o this writ ” and then {ollowed 3 schedule containing 21 items
of property which comprised the putni.

1t appeared that a portion ef the deeretal amount due under the decree
of the 27th June 1889 was paid by the plaintiff’s husband and.the plain-
tiff applied under sec. 171 of the Bengal Tenancy Act for permission to
Pay the balance and having obtained the permission of the Court she put
in the balance. She and her husband then joined in a suit dgainst the
remaining co-sharers [978) in the putni to recover the amounts paid by
them respectively. On objection being taken to the suit on the ground of
misjoinder of plaintiffs, she by a deed of gift dated the 7Tth Falgun 1299
assigned her claim to her husband, who applied in the suitr to be substitu-
ted in her place. This application was refused and by the fihal decree ~of
the High Court made on the 14th January 1897 her husband’s claim was
decreed, while her claim was dismissed on the ground of misjoinder.,

At the trial of the suif the defendants urged another objection, namely
that the decree of the 27th June 1889 was not a decree for rent, inasmuch
a8 it included cess and Government revenue in addition to the malikana
rent. The Subordinate Judge overruled thid objection, but he held that
the plaintiff having previously transferred her claim to her husband had
no right to maintain the suit and the application presented by her as
executrix to her husband’s “estate disclaiming all right to the money and
intimating that she had no objection to a decree for the claim being passed
in favour of herself as plaintiff was of no effect. He also held that what
was advertised {or sale in execution of the decree of the 27th June 1889
was not the putni itself, But the several items of property, which compri-
sed the putni and that the plaintiff’s case did not therefore come within
see. 171 of the Bongal Tenancy Act and that.she was not entitled to any
charge on the putni taluk, and as her claim buf ior such charge was
barred by limitation, he dismissed the suit without deciding the other
points raised.

The plaintiff appealed to the High Court.

Babu Dwarks Nath Chakravarti (Mr. 8. P. Sinka, Babu Govinda
Chandra Das and Babu Chandra Kanto Ghose with him) ior the appeilant.

Two questions arise in this appeal :—

(1) Was the execution taken out for the sale of the putni or was it a
mere executbion against the right, title and inferest of the judgment-debtors ;
and '

(2) what was the effect of the deed of gift.

On the second poinf, the property, the subject matter of the gifk,
could be retransferred without any degg, and both the donee and the donor
say that no effect was given to the deed.

[976] On the tirst point, the proceedings in execution show that the
execution was under the Bengal Tenancy Act. The simultanegus issue of
the writ of attachment and the salo proclamation could be orderd only
under that Act : sections 162, 163 (a). 2. The plaintifi’s interest not being
a registered and notified ingumbrance could have Peen avoided, if the sale
had taken place, and when she made the payméent she would be entitled to
the benefit of the provisions of s, *71. .

_ Babu Jogesh Chandra Roy for the resp@ndents. The sale pmoclamation
shows that the putni was not put up for sale. The Subordnate Judge in
his judgment says that the proclama#ion neither described the putni nor
did it state the rent payable,in respect of the putni. The decree, which
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was being executed, was not a decree for rent ; the Rs. 8,000 was rent, bub
the rest of the amount could not be claimed as rent, but could be claimed
as damages : Hemendro Nath Mukerjee v. Kumar Nath Roy (1), and a decree
for the entire amount is not a decree for rent ; a sale in execution of such
a decree would not be a sale under the Bengal Tenancy Act, and the
plaintiff would not be entitled to the benefits of s. 171 of that Aet; if 5. 171
does not apply the plaintiff’s claim will be barred by limitation. Bven if
s. 171 applies to the case the only course open to the person paying is to
apply %o the Court of execution to be pub into possession. She cannot sue
for sale. Section 171 says that she is to be a mortgagee, but all mort-
gagees are not entitled to sue for sale.

The plaintiff having parted with her right by executing the deed of
gift in favour of her husband cannot maintain the suit. The disclaimer of
the executrix is of no avail : Har: Gobimd Adhikars v. Akhoy Kumar
Mozumdar (2): in the absence of & reconveyance the right would remain in
the husband or his legal representative o retransfer could only be effected
by a registered deod, as there could bo no delivery : Trausfer of Proporty
Act, 8. 123.

Babu Dwarke Nath Chakrovarti i reply. .

HENDERSON AND GEIpT J1. fnoyenh suitk No. 21 of 1889, a
decrec was obtained by the plaintiff for Rs. 16,479 upon the Dasis
[977] of a putni pottah, which was dated the 21st Choitro 19266, against
the putnidars, From the judgment it would appear that the putnidar was
to pay Rs. 8,500 per annum as mabikenae and to pay Government revenuo
cesses and other public demands, which his immediate landlord was liablc
to pay. It was found thgt Re. 12,039 was duv for arrears of malikana
and interess, Rs. 4,015-11-7 for cegses and Rs, 424-4-6 for Government
revenue, making in all the amount for which the decres was given, The
decree was made on the 27th June 1889 and, apparently with advertence
to tho terms of the provisions of the Bengal Tenancy Act, it was divceted
that the amouut shouwld be realized by sale of tho patni taluk. On the
2nd of July an application was made for cxecution, the decrec being
described and treated as a decree for arrcars of rent, and in the form of an
application i% was asked that the taluk might be attached and sold. The
20th of August was fixed ifor the sale and an order was made that the
attachment and sale proclamation should be served together on the pro-
perty of the judgment-debtor, in accordance with the provisions of see-
tion 163 of the Bengal Tenancy Aet. On the 20th of August on the
return of phe report of the Nauir, it was ordered that the sale should take
place on the following day—the 21sbt. On the 2]st the money due upon
the decree was deposited partly by the present plaintiff, who is the appel-
lant before us and who claimed 0" bé an undertenure-holder and partly by
her husband. The appellant and her husband brought a suit together to
recover the amount, which they had paid, in order to prevent the sale
from taking place and it appears fthat the ‘hushand obtained a decree for
the amount claimed by him, but owing to a defect in the procedure the
claim of the appellant Was disallowed —the Court suggesting that a {resh
suib might he brought by her to recover the arpount, which she had paid,
Acting upon that order tho appeliant now brought the present suit.

The sale proclamation aud the writ of attachment have not been
produced, but the order on the Nazir directed him to serve the sale pro-

- (1) (1904) I. L R. 32 Cal. 169. {2) (1889) L. L. R. 16 Cal. 364.
3 C. W. N 96. '
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clamation on each of the 21 properties which, it appears, were comprised .

in the putni taluk. In tBe absence of the sale proclamation, it has been
contended, that this order shows that what was intended to be sold was
the zamindari inkerest in those 21 properties. 'I'he zamindari interest was
certainly not the property [978] of the judgment-debtor and as it was the
putni taluk that was sought to be sold we see no ground for fhis conten-
tion. Section 163, sub-section (3) of the Bengal Tenancy Act directs thab
the proclamation should be published by fixing a copy in a eonspicuous
place on the land comprised in the tenure or holding ordered to be sold;
and, it seems o us, that the publication on each of the properties comprised
in the putni taluk cannot be otherwise than good service in a case where a
putni faluk has to be sold. In the plaint it was alleged that the putni
taluk had been advertised for sale and that the 20th August 1889 was the
date fixed for the sale. The allegation was not denied in the written
statement of any of the parties and certainly nut in the written statemoent
of Maharajali Surja Kant Acharlya, the only party who has contested this
appeal. It may thercfore be taken that it was ‘udmitbed that the putni
taluk had been advertised for sale ; and, that being so, the appeliantin
our opinion was relioved (more specially as no question was raised in the
Lower Court with regard to this point) (rom giving any [urther evidence
as o the taluk having been advertised. Section 163 ol the liénzal Tenancy
Ach provides that ““in addition to stating and specifyiug certain particulars,
.the proclamation shall announce in the case of a tenure or hoiding ol a
raiyat holding at fixed rates, that the tenure or holding will tirst be put up
to auckion subject to the registercd and notified incumbrances, and will be
sold subject to those incambrances, if the sum bid is sufficient to liguidate
the amount of the decree and costs, and that otherwise it will, if the decree-
holder so desires, be sold on a subsequent day, of which tlue notice will be
given, with a power to annul all incumbrances.” In this case it is admit-
ted that therc wore no registered and notified ineumbrances. The appel-
lant’s underbenure, so far as it appears, was thorefore liable to be avoided
and, if the tenure was a valid tenure, she was a porson entitled under
section 171 to pay into Codrb the amount requisite to prevent the sale of
the tenure superior to hers, Under that section, if a person makes such a
payment, then the amount so paid is to be deemed to be a debt bearing

interest at twelve per cenfum per annum and secured by a mortgage*

and the person in thig position is entitled to all the rights of a mort-
gagee, Accordmgly, if the case is covered by section:171, then [979]
the appellant is entitled %o be treated asa mortgagee and $o sue upon
that basis to recover ,thc money secured by the mortgage given fo
ber by the law. 1t is said however, that the dceree was not a deeres for
arrears of rent and tha$ the procedur®, therefore, was bad. The terms of
the putni have not been placed before us, but, from the decree, to which
reference has already been made, it appears that the amount decreed was
made up of various sums, so much for the malikana payabl® direct to the
landlord and so much for Governmen$ reyenue and other dewnands which
the landlord was himself Liable to pay, and not actually pade payable fo
the landlord. By the cobtract creating the putni taluk the latter sums
were not actually payable to thelandlord. They were however, payable
for the use and occupation of the land hgld by the tenant angd while for
convenience’'s sake 1t was arranged fthat the tenant shogld pay them for
the landlord, they might have been,made payable to the landlord direet.
It is perhaps not nceessary for us to go so {ar as to hold that tho decrce
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in its entirety is a decree for rent, bub in our opinion all the sums included
really come within the definition of rent in =ection 3 of the Bengal
Tenancy Act. In that view the decree is a decree for arrears of rent, and
the taluk, having, as we have found, been advertised for sale, the case is
covered by section 171,

Hven if the decree included sums, which were not strietly rent within
the meaning of the Bengal ‘Tenancy Act, what was the position? The
decrec certuinly was a decree made in a ren$ suit, no objection being made
to the whole claim being recovered in that form of suit. In the execution
proceedings it was never suggested that it was nob a decree for remt.
Bven in the Court below no objection was made that the decree was not
a decree for rent. The application for execution described ‘ the decree as
one for rent, and, there can be no doubt whatever that the sale which,
upon that application was tixed to take place on the 21st August, was a
sale under Chapter X1V of the Bengal Tenancy Act and it was a sale
of the taluk under that chapter which was, as we have found, advertised.
Under these circumstances what was the appellant to do in order
to save her undertenure? Was she to go behind the decree and
make cnguiries as to whether the decree was really a decree for
rent or not, while in the meantime the sale of the [980] superior
tenure might take place and her own under-tenure be avoided ?
‘Whether the whole decrec may be taken as a deerec for rent—the
decree was certainly in the main, if not entirely one for rem$, and the.
taluk having been advertised and the sale being about to take place, we
think the appellant was justitied in making the payment and that baving
madc it she was entitled to the rights, which are giver to a person, who
makes a payment under section 171 of the Bengal Lenaney Aect in order to
prevent the sale of a superior tepure. The importance of this question is
due to the faet that, if the appellant's suit is to be treatcd as a sult merely
to recover the amount she paid and nob a suit based upon her character as
a mortgagee given to her by the provisions of section 171, her suit. would
be barred. "('be prement suit was really a suit on the basis of the mortgage
which the law gives her under sechion 171 of the Bengal ''enancy Aect and
in our opinion is nob barred.

Another question was raised by the respondents as fo whether the

"plaintiff was entitled to institute this sult in consequence of her having

made a gift of her right to recover the money in suit in favour of her
husband. In this connection it appears that in the previous suit in which
the plaintiff sued as plaintiff along with her husband it was found that
there was some difficulty in allowing the two plainfitfs to join together in
one suit. 'U'hig difficulty was raised in consequence of the husband being
one of the persons entifled to the superior tenure ; and affer the suit had
been commenced an attempt was made o geb over this difficulty by the.
appellant executing a deed of gift in favour of her husband. The deed of
gift is referred to by her in the plaint in paragraph 11 in which she says-—
“‘ bhat during the pending of the above suit in the lower Court, the plaintift
executed a deed, of gift irf favour of her husband, the predecessor of defen-
dant No. 92 {the defendant No, 22 being herself as executrix of the will of
ber hushand who bhad meaxwhile died) fof the amount claimed in order to
meet the defendant’s objection as to misjoinder ; but nothing has been done
nor could anything have been done under the said deed of gift”’—
and that now, she respresenting her husband’s estate as execubrix of
his will, and as a defendant in the suit, had no objection to the
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amount claimed being realized by herself as plaintiff. We have 1908
[981] no doubt at all that the object of the gift was merely o get over Juwe 29,
the technieal difficulty, Which was raised in the previous suit and that —
there never was any intention to utilize that gift except for that particular APPELLATE
purpoge. The deed of gift is not before us, but that this is so seems clear Lw_n ’
from all the circumstances of the case. Having regard to the fact that 33¢. 972.
the husband’s estate is represented in this suit, and that no other party to
the suit has any real interest in raising the purely technical objection now
put forward, we do not consider the objection sound. ‘

Under these circumstances we think that the Subordinate Judge was
wrong in dismissing the suit and we accordingly direct that the judgment
and decree of the Lower Court be set aside with the costs "of this Court,
and that the case be remanded to the Lower Court in order that the other
issues, which have not yet been tried, may now be tried.

Appeal allowed, Case remanded.

3

32 C. 982 (=9 C. W. N. 826.)

[982] APPELLATE CIVIL.
Before Mr. Justice Rampini and Mr. Justice Caspersz.

Jog DEB SINGH v. MAHOMED AFZAL.*
{17th and 27th April, 1905.]
Mahomedan Lasw-— Pre-empiion—Shiah vendor—Hindu purchaser—Right of Sunni
co-sharer to pre-cmpl swthe case of a Shiali vendor and Hindu purchasers—

Sunnt law-—Talab-s-ishtish-had—Names of all the purchasers not specified at
the time.

The law applicable to a suit for pre-emption by a Sunni co-sharer against a
Bhiah vendor and Hindu purchasers is the Sunni law.

Poorno Singh v. Hurrychurn Surmah (1)y .Dwarka Das v. Husain
Bakhsh (2), Abbas Ali v. MayasRam (3}, Qurban Husain v. Chote (4) referred to.

No partioular formuls is necessary for the assertion of the pre-emptor's
olaim on the occasion of the performance of the preliminary formalities, so
long as the olaim i# unequivoecally made.

\Where, therefors, the vakil of the pre-emptor proclaimed iw the presence of
two of the purchasers and at the empty doors of the other three that **J. 8.
and others have “purchased,’” without speeifying the names of the others :~

Held that there was nothing equivocal in the formulation of the claim amd
that the talab-i-ishiish-had was duly performed in this respect.

[Ref. 86 All. 438; Not appl. 16 I. C. 109=9 A. L. J. 769.]

SECOND APPEAL by the Hindu defendants.

The plaintiff, Sunni Mahomedan,“was the proprietor of an eight annas
odd share in mounza Majshedpore, the remaining share in which be-
longed to other co-sharers and was sold at a revenue sale and purchased
by Akbar Al Khan, the first defendant, and Muhammad Ibr&bhim, both of
the Shiah sect, in equal shares. On the 30th March 1901 the first defen-
dant sold his interest in the mauza by a registered deed for Rg, 1,495, in equal
shares, to defenfants Nos. 2 to 6, who were babhan Hindus living in mouza

* Appeal from Appellate Deoree No. 1137::3”70i 1908, ;gainet the decree of H. Holm-
wood, Distriet Judge of Patna, dated the 30th March 1903, affirming tim decree of M.
Hamiduddin, Munsiff of that district, dated the 29th of Septembeny 1902.

(1) (1872) 10 B. L. R. 117. (3) (1888) L. L. R. 12 AllL 229.
(2) (1878) L. L. R. 1 All 564. (4) (1899) 1. L. R. 22 All. 102.
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