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On the case coming back to the High Court it was heard before a 190B
Division Bench, who on t8.king the accounts made a decree against the MABOH ~~.

defendants.
The defendants applied for leave to appeal to His Majesty in Council. APPELLATIl'
Babu I<.ishori Lt1l Sarkar (:l3abu Debendra Nath Bagchi with him) for OmL.

the petitioners. 82C.1183=9
Babu Mohini Moh1M Ohuckerbutty for the opposite party. O. W. B.!Vie.
MACLEAN C.J. This is an application for leave to appeal to His

Majesty in Council. The suit is one for contribution, and it has had rather
a checquered career. It was originally decided in favour of the plaintiff,
and on appeal to this Court the decision of the Court below was modified.
There was then an appeal to the Privy Council. It was remanded to
this Court by their Lordships of the Judicial Committee in order that ac-
counts might be taken on a certain footing. A Division Bench of this
Court has taKen those accounts to the best of their ability. Some of the
defendants are now dissatisfied with result of the accounts and ask for
leave to appeal to His Majesty in Council.

When the case was originally before us we felt a difficulty in holding
that the case fell within section 596 of the C~de of Civil Procedure, but
it subsequently occurred to us that, although the case might not fall
within either section 595 or 596 of that Code, a right to appeal to His
Majesty in Council might be suocessiully [965] claimed by the present
petitioner under section 39 of Letters' Patent, and we directed the matter
to 'be mentioned again on this footing. We think on consideration that this
is so: and the case appears to us to fall within that section. It is a unal
decree of a Division Courb of the High Court from which an appeal docs
not lie to the High Court under clause 15 of the same Letters Patent.

It was suggested that the expression 'a Division Court'in section 39
applies only to a Division Court sitting on the Original Side. We see no
good ground for placing so restricted a meaning on those words.

The amount in dispute is over Rs, 10,000, and we therefore think that
the applicant is entitled to q. certificate under clause 39 of the Letters
Patent.

A certificate will therefore be granted.
MITRA, J. I am of the same opinion.

-Leave granted.

32 C. 966 (=10 C. W. N. 288 =2 Cr. L. J.769.)

[966) CRIMINAL REVISION.

'"Before Mr. ;Tustice R(~mpini ana Mr. Justice Mookerjee.

SHEORAJ Roy u, CHATTER RoY.*
[20th July, 1905.]

Secul·tty to keep the peace-Dispute relating to poss/~8ion of oll1na-InstttutiOli oj pro
ceeding8-Di8cre~oll 0/ MCIflistrates-Grimin<t1 Procedure Clode fAct V of 1898)
ss. 107. 1440. 1405. .

Where a d ispute rebtiog to poss:gsiol1 of lund is '·likely to cause a breach of
the peace, a Magistra.te has a discretion to prdf)eed either under s. 101f lor under
SS. 144 and 145 01 the Criminal Procedure Code. -

• Criminal Revjsion No. 64'1 of 1905. a,g\inst the order of A. Hayen, Deputy
Magistrate of Mozufferpore, datecl10th JUXle, 1905.
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Baroda ProsadSingh v, Emperor (1) not followed.

K,ng-Emperor v. B/lsirudditl Mollah (2) and, Belaga,l Rltm4charlu v, Em
peror (8) followed.

ORIMINAL [FoI. 84 All. 449 = 9 A. L. J. 58~=lS Cr. L. J. 5[6 = 15 I. C. 798; Ref. 36 Mad. SlIS
REVISION. = 14 Cr. L. J. 569=~1 I. O. 169; 8 Cr. L.·l. 170 = 1 S. L. R. 50; 10 Cr. L.l.

82 C,,988=10 231= 2 S. L. R. 18.]

Q.,:. W·Olf. -jJ RULE granted to the petitioners, Sheorai .Roy and others (second
_'11 1'. L. 't )

769. par y .
On receiving a police report, dated the 14th May, 1905, a Deputy

Magistrate of Mozufferpore insbibuted proceedings under s. 107 of the Code'
of Criminal 'Procedure against the petitioners, who were alleged to have
encroached upon the field belonging to Chatter Roy (the first .party) by
constantly throwing rubbish and sweepings on their parti land, the Magis
trate being satisfied therefrom that there was a likelihood of a breach of
the peace.

The petitioners filed their written iltatement in due course objecting
to the proceedings under s, 107 of the Code on the ground that the alleged
dispute being in relation to possession of land, the said proceedings ought
not to have been instituted a<gainst them, and suggested that the said dispute
might form the subject matter of a proceeding under s. 145 of the Code.

[967] The Deputy Magistrate, to whom the case was transferred for
trial, after examining certain witnesses on behalf of the first party
adjourned the hearing of the case to the 28th June, 1905.

'I'he petibioners in the meantime moved the High Court to quash the
said proceedings under s, 107 of the Criminal Procedure Code mainly on
the ground that the Magietrate should have ta]['3D action under e. 145 of
the Code, the dispute being in relation to possession of land, and obtained
thie Rule.

Mr. Sinha (Babu Dashamthi Sa.niJal with him) for the petitioners,
Upon the authority of Saroda Prosad Singh v. Emperor (I), the proceedings
under e. 107 of the Criminal Procedure Code are Taapplicable to a case
like this, the dispute being in respect oiposseesion of land. The Magis
trate should have proceeded under s, 145 of the Code: see also Doleqobind,
Ohowdhry v. Dhasvu. Khan (4), and Bidhu Bhusan Ohatterji v. Annoda
Ohurn Kanangui (5).

RAMPINI AND MOOKERjEB JJ. 'I'his is a Rule calling upon the Dis
trict Magistrate of Mozufferpore to show cause why the proceedings against
the applicant under section 107 of the Code of Criminal Procedure, should
not be quashed according to the ruling in the case of Saroda Prosod. Singh
v. The Emperor (1).

lti appears that a dispute lik;ely to cause a. breach of the peace has
occurred about some land, in Which the applicants are concerned, and that
the Magistrate has taken proceedings a.gainst them under section 107 of
the Code nf Criminal Procedure.

The Rule has been granted on tha strength of the case of Saroda Pro
sad. Singh v. .Emperor (1) already mentioned, in which it has been held that
proceedings' under section 107 of the Code of .Criminal Procedure, cannot
be properly instituted in such a case. The authority 'of this ruling has,
however, been much \eesened by the ruling in the case of the King·
Emperor v. Basiruddin Molli1h (2), in which it has been held that the mere

(1) (1902) 7 C. W. N. 142. (!1) (1897) I. L. R. :Ill Cao1. 559.
(2) (1903) 7. O. W. N. 746, (5) (1902) 6 C. W.N. 8B3.
(3) (1902) I. L. R. 26 Maod. ~m.
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fact of a dispute likely to lead to a. breach of the peace, being a dispute 1908'
[968] relating to the possession of land, may not be sufficient to preclude lULY io.
the Magistrate from taKing proceedings under section 107 of the
Code of Criminal Procedure. It was further held by one of the Judges, OSIMINAL
who heard that case, that it cannot be held, as a general rule, that by the BE~ON.
provisions of the Criminal Procedure Code a Magistrate is deprived of 33 O. 966=10
mrisdiotion under section 107 of the Code of Criminal Procedure, in It case O. W.Ie 188
in which the dispute likely to cause a breach of the peace relates to pos- =3 Cr.1..1·
session of land.' . 789.

The same has also been held in the case of Belagcbl Rama Oharlu v.
Emperor (1) IU which it has been said that where a defendant has been
found by a Magistrate to be in possession of land about Which It dispute
occurs, the Magistrate is not bound to act under sections 144 and.145, but
has a discretion to proceed either under section 107 or under sections 144
and 145 of the Code.

On the strength of this ruling then, we do not think that the procee
dings of the Magistrate were illeg~l or that they should be quashed.

The Rule is accordingly discharged.
Rule d'ischarged.

32 0.969 (=3 01'. L. J. 106.)

[969] CRIMINAL REVISION.
Before Mr. J7£stice Pargiter and Mr. Justice Woodroffe.

,.
MATILAL ]iREMSUK V. KANHAI LAL DASS.*

[2nd June, 1905.]
Trade.mark-1J'als6 0'/ CQunterjeit t"ads'mark, 'Use o/-Pena.l Code (Act XLV oJ 1860),

S8. ~82, ~86-Merchandi8e Marks Act (IV of 1889), 8. 6.

X, 80 merohant of Calouttilo, ordered oertail) goods from Europe, but refused
to take delivery of the oonsignment on its arrival in Oaloutta.

The goods w;re thereupon sold in the market with the labels of the .firm of
X attaohed thereto, and were purchased by M, a dealer in piece-goods.

M sold the goods without removing the labels of X, and was convioted uader
s, 486 of the Penal Oode for selliug the goods with 110 QOunterfeit tra.de-mark :_

Held, that 11.0olIenoe was committed by M either under s 482 or s, 486 of the
Penal Oode.

RULE granted to Matilal Premsuk, the accused.
The petitioners of the firm of Ma,tilal Premsuk carried on business as

piece-goods merchants in the town of Calcutta. They purchased 13 cases
of woollen shawls bearing labels.of " K. L. Dass and Sons," from Messrs.
Kerr Tarruck & Co., a well·known meresntile firm in Calcutta. •

The goods were made in Germany to the order of Kanhai Lal Dass
and sons (Kanhai Lal Dass being the complainant), who declined to accept
them on the ground that the consignment was overdue. The-goods were
then forwarded to Kerr 'I'arruck & Co. with instructions to dispose of
them in the market, after removing the trade-mark labels of the said K.
L. Dass and Sons "therefrom. Kerr Tarruck & Co. sold the-goods to the
accused, but omitted by mistake, t<i.direct the latter to remove the labels
at the time of the sale. ,.
------------------ jl • ---

* Criminal Revision No. 2'75 oU905, acainst the order of D. H•.,Kiagsford, Ohief
Plesidel10y Magistrate of Oalcutta, dated Ja~\'lary 27, 1905.

(1) (1902) I. L. 1\. 26 Mad. 471.
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