1903
APRIL 12.
APPELLATE

Q1LvIL.

32C.4853

=30C. L. J.

46,

32 Cal. 956 INDIAN HIGH COURT REPORTS [Vol.

that it was nob. o also as fio the notice. Having regard to the provisions
of the second clause, it is the original pebition and the original notice,
which ought to be stuck up, for section 10 of the Regulation says that, at
the time of the sale, * he notice previously stuck up in the cutcherry shall
be taken dowsn ’-~apparently meaning the notice stuck up in some cons-
picuous part of the cubcherry as provided in clause 2 of scetion 8, which,
I think, means the notice itself, and not a copy of it. This, then, was a
materal irregularity.

There was another irregularity, The notice was stuck up only until
the 14th Muay, although the sale did nof, in fach, take place unsil the 15th.
This was in contravention of section 10.

Again, if we look at section 10, we find it provided that when the
notice previously stuck wup shall be taken down, * the lots shall be called
up suceessively in the order in which they may be {ound in that notice.”
The notice, apparently, conbained no such order as to the lots and was con-
sequently not in the proper {orm.

[956] Turther, the evidence in case shows that the pefition and the
notice werce stuck up every day at 10 A.M. and taken down at 5 P.M., and
that they were not stuek up at all on Sundays. There is nothing in the
Regulation to justify this procedure: on fhe contrary section 10 would
seem to imply that the uobice is to remain stuck up, until it should be
baken down atb the time of the sale.

It 1s unnecessary, in the view we hold, to go into the question whether
shere was sufficiont publication at the ecutehierry of the zemindar, or upon
the land of the defaulter, though this is very doubtful upon the
evidence. The irregularities to which we have referred are sufficient to
vitiate the sale ; for the provisions of the Regulation appear to have been
seriously disregarded.

A preliminary objection was taken by the respondent to the effect
that, as the auction-purchaser and the other co-sharers were not made
parfies to bhis appeal, the appeal could not proceed. It is unnecessary to
go into that question as we have dealt with*the case on the merits,

The appeal must be dismissed with costs.

MIiTRA, J. T am of the same opinion.
Appeal dismissed,

32C. 957 (=9 C. W. N. 724=1 C. L. J. 476.)
[957] FULL BENCH.

Before Sir I'vameis W, Maclean, Kit., K.C.I[.E., Chief Justice, My. Justice
Ghose, Mr. Justice Rampini, Mr. Justice Sale and Mr. Justice Geidt.

Kati MANDAT o, RAMSaRBASWA CHAKRAVARTL*
[20th May, 1905.]
Appeal-‘dcf.s-»?engal Tenancy Act (VIII of 1885) 8. 158-~Appeal from order.
Heli by the Full Bench, Rampini, J., dissenting :—
Ar order setting aside or deciining to sat aside a sale in exesution of a deores
for rent, the. decree-holder being the purchaser, falls within ths proviso to s. 153
of the Bengal Tenancy Act, and is appealable, a?lthough there could be no
appeal from the decree in, the suit on acogunt of the prohibition contained in
that section. .
(9
[Fol.15 1. C. 436=16 C. L. J. 542==17 C. "W. N. 84; Ref. 18 C. W. N.1286=230C. I.. J
341==27 1. C.7294; 19 C. W. N. 953=22 C. L. J. 244=291. C. 308; 49 1. C. 465.]
— — N

* Reference to Full Bench in Civil Rule No. 3626 of 1904.
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REFERENCE to Full Beneh.

The facts relevant $o this report were as follows: The landlord in
execution of an ex parte decree for rent obtained by him caused the holding
to be sold, purchased it himself and obfained possession through the Court
on the 6th of August 1903,

The judgment-debtor applied to have the sale set aside on the ground
of fraud. ' ’ '

The Munsif by his order dated the 28rd of IFebruary 1904 set aside
the sale. The suit was valued ‘at less than Rs. 50 and the Munsif was an
officer specially empowered under s. 153 (b) of the Bengal Tenancy Act.
On appeal by the decree-holder purchaser the Subordinate Judge contirmed
the sale. Thereupon the judgment-debtor moved the ,High Court and
obtained a rule calling upon the opposite party to show cause, why the

order of the Subordinate Judge should not be set aside on the -ground that
no appeal lay to him. :

The Rule came on for hearing before MACLEAN C.J. and MITRA J.

[958] Their Lordships being unable to agree with the decision in the
case of Monmohini Dasi v. Lakhs Narain Chandra (1) made the following
order of reference to a Full Bench :—

“ The holding of the defendants, the petitioners in this Court, was sold in execu-
tion of a deeree for rent obtained by the opposite party. The suit was 1aid at a sum
below Rs. 50 ; it was undefended, and the decree was passed by a Munsif, who was

empowered to exercise final jurisdiotion under clause (b) of section 158 of the Bergal
Tenancy Aoct. .

The petitioners applied under section 244 of the Civil Procedure Code to have the
sale set aside on the ground of fraud. The Munsif acceded to their prayer and the
sale was set aside. The dporee-holder, who was himself the purchaser, appoaled
against the order. The appeal came on for hearing before the Subordinate Judge,
who on a preliminary objection under sestion 153 held, for reasons contained iu his
judgment, that he was compstent to entertain the appeal. On the merits the Sub-
ordinate Judge decreed the appeal and confirmed the sale.

The present applioation raises the question of the jurisdiction as to appeal to the
TLiower Appellate Court. It is conceded that the Subordinate Judge was in error im
holding that the Munsif was not vésted with the power contemplated by oclause
(8) of section 153.

The decree in the suit did not decide ary question relating to title to land or any
interest in land as between parties having cornflisting claims thersto or any other
question referred to in the proviso to seotion 158, but it seems to us that a proceeding
to set aside a sale distinctly raises a question as to an interest in land, and the order
of a Munsif adjudicating on that question is an order excepted .from the prohibition
a8 to appeals.

Thizs was the view taken in Ganga Charan Bhatlacharya v. Sashé Bhusan
Roy (3) and in an unreported case deoided by this Bench (Appeal from Order No. 811
of 1904 decided on the 313t March 1905), though a different view was taken in Mon-
mohini Dasé v. Lakhi Narain Chandra (1). Io the last case the attention of the
loarned Judges was not drawn to the distifstion between a decree in a stiit and an

order passed in execution of it and the different naturs of the questions that might be
raised in them.

Ganga Charan Bhattacharya v. Sashé Bhusan Roy (2) was distinguishable from
Monmohsni Dasi v. Lakhé Narain Chandra (1)- Our order in appeal No. 311 of
1904 was based on a different point, and i was wnmnecessary for us to refer the ques
tion raised under section 158 toa Full Bench, but the pr8sent case gannot be distin-
guished,

We accordingly rafer the followingguestion to a Fl}ll Bench —
Does an appeal lie from an order setting asjde a sale or declininggto set aside

a sale in exeoution of a deoree for rent when thers could be ro appeal from the decre(

in the suit on account of the prohibition contained in section 1#8°of the Bengal Te
nancy Act?” B '

(1§ (1900) I, L. R. 28 Cal. 116. 2} (1905) 1 C. Ln. J. 255.
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[959] Babu Samatul Chunder Dutt for the petitioners. An order
setting aside, refusing to set aside or confirming « sale is an order in exe-
cution proceedings and is therefore an order in the suit, which includes
execution proceedings : s. 647 of the Civil Procedure Code, Shyama Charan
Mitter v. Debendra Nath Mukerjee (1). Section 153 of the Bengal Tenancy
Act, which controls the provisions of the Code of Civil Procedure in rent
suits, forbids an appeal in the present case, unless it can be shown that the
order decided a question relating to title to land, ete., arising between the
parties, that is bebween parbies to the suit® “parties” in s, 153 cannot
mean merely parties in the execution proceedings. Orders under
8. 173 (3), 174 of the Bengal Tenancy Act and ss. 310A, 311 and 244 of
the Civil Procedure Code, setting aside sales, cannot be questioned by
way of appeal by the auction purchaser, if he be a third party. Hara
Bandhu Adhikars . Harish Chandra Dey (2). The proviso to s. 153 of
the Bengal Tenancy Act refers to four questions, decisions on which are
subject to appeal : the last three evidently cannot arise after the decree;
the first question, namely, the questlon of title must algo have reference
to the same period of time, that is, the date of instibution of the suit ; the
proviso to s. 153 does not contemplate any title coming into existence
after the decree. An order setting aside a sale under ss. 311 and 244 of
the Civil Procedure Code, does not decide any question of title ; it merely
decides whether there was any irregularity or fraud in course of the sale.
There can be no conflict of claims——the landlord purchager cannob at any
stage of the case deny the tenaney. As to conflicting claims, see Sita Nath
Pal v. Eartick Gharmi (8), Donzelli v. Tekan Nodaf (4). Under Act VIII
(B.C.) of 1869, s. 102, which corresponded to s. 153 of the present Act,
there was no appeal from any order in execution proceedings in cases
where no appeal lay against the decree. Deb Coomaree Dossee v.
Gunga Dhur Dutt (5); Krishto Coomar Chuckerbutty v. Anund Coomar
Duit (6); Kedarnath Biswas v. Huro Pershad Roy (7) [960] Parbuity
Churn Sen v. Shaik Mondari (). The same principle has been applied to
appeals from orders in execution of decrées in suits of a Small Cause
Court nature : Lala Khandha Pershad v. Lala Lal Behary Lal (9).

Babu Mahendra Nath Roy, for the opposite party, referred to an un-
reported case—Second Appeal No. 438 of 1901-—decided by Ghose and
Geidt JJ., and submitted that the case of Mammohini Dasi v. Lakhi
Narain Chandra (10) overlooked the distinetion between decree and order as
indicated in 8. 153 of the Bengal Tenancy Act. The decree was no doubt
ex parte, but that [act does not affect the present question. We have to
look to the nature of the order appealed from in the Lower Appellate
Court. That order by setting aside the sale, decided a question of title to
land as between parties, viz., the judgment-debtor and the decree-holder
auction-purchaser having conflicting claims thereto. The Liower Appellate
Court had therefore jurisdiction to hear the appeal. The case of Shyama
Charan Mitter v. Debendra Nath Mukerjee (1) does not militate against this
view.

MACLEANC. J. T think that, upon the present occasion, I cannot
usefullv add anything to _WP&t I said in the case referred to in the reference

(1) +1900)1T. L. R. 27 Cal. 484. (6) (1878)19 W. R. 307.
(2) (1898) 8 C, W. N. 184. (7) (1875) 28 W. R. 207.

{8) (1900) 8 C. W. N. 484. (8) (1879) I. L. R. 5 Cal. 594.
(4) (1878) 2 C. 1. B. 558. (9) (1898) 1. L. R. 25 Cal. 872.
(6) (1892) 17 W. R. 189. (10) (1900) I. L. R. 28 Cal. 116.
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to this Bench—the case of Ganga Charan Bhattacharyae v. Sashs Bhushan
Roy (1). Tn that case, ] dealt with the precise point, which is now before
us, somewhat fully, and nothing additional now oceurs to me, It was
suggested in the course of the argument here that the word “parties” in
the gection must mean partles to the suil. We are relieved from any
difficulty upon that head as in the present case both parbies were parties
to the suit. The decree-holder was the purchaser.

Since the casc was before us and since the reference was made . we
have been referred to an unreported case, of which I was previouslty un-
aware-—Appeal No. 438 of 1901-—in which the decision was given on the
21st May 1902, a decision of my brothers Ghose and Geid§ JJ., in which
I find that they took [964] the same view of the question as I now take.
The result, therefore, will be that the Rule will be discharged with costs.

GHOSE, J. I agree with the learned Chief Justice in the decision that
he has arrived at. No doubt, it may be said that the precise question which
was raised before the Court of first instance upon the application of the
tenant, the judgment-debtior, was not a question relating to title to land, or
%o some interest in land, as between the parties to the suit—the question
raised being whether the sale at which the landloxd purchased was a good
sale ; but, as explained by a Divisional Bench of this Court in the case to
Whlch my Lord has referred, and to which I was a party, the order of the
Court did, in cffect, hold that the landlord aequired no title to the property
in question under his purehase. That would be a decision of a question
relating to title to land or to sone interest thercin, and ag such would be
appealable under the proviso to section 153 of the Bengal Tenancy Act. 1n
this view of the matter, I think that this Rule must be discharged.

RAMPINI J. The’question propounded for our consideration is, *‘ does
an appeal lie from an order setting aside a sale or declining to set asidé a
sale in execution of a decree for rent when there could be no appeal from
the decree in the suit on account of the prohibition eontained in section 153
of the Bengal Tenancy Act.

I am of opihion that no appeal lies, because I consider that no such
question as is referred to in the provigo to section 1537of the Bengal Ten-
ancy Act is decided, when an order is passed either seting aside or refusing
bo set aside a sale held in execubion of a rent deecrce passed by a Munsif
cspecially empowered by the Lioeal Government under scetion 153 (b) qof
the Bengal Tenancy Act. 1t has been said that an order of such a nature
decides a question relating to some interost in land as between parties
having conflicting claims thereto, I am of opinion that this is not the
case. Such an order may decide a question relating to an interest
in land, but not an interesf inland as between parties [962] having
conflicting claims thereto in the sgnse which is properly to be attached
to these words in the proviso to section 153, Such a case “will arise
when one of the parties to a suit or proceedlng, says :  This land is
mine, I hold it by such and such a tit;lc and the other fa.rby replies—
“ No, the land is mine by another title.” In an application lor the setbing
aside of a sale, no such question of conﬁlct.mg interests arises, 'Lhe
plea of the jujdgment-debtor in such a case is :— The land is no longer
mine : my title to it has passed to the purchasers: but I maintain that
the proceedings, in the course of which it passfd to the other party, were
irregular, and 50 1 am entitled to have %hem set aside, amd my, land
restored to me.” The plea of the purchaser, on the other hand, is—" The

(}) (19Q5) 1C L. J. 225,
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1908 land was yours—! have bought it at a Court sale regularly held and you
MAY 20. cannot get it back.” The question in such a case then i8 not a question ag

—_— between parties having confliching claims thereto in the sense in which
g‘:é‘g‘a these words are used in the proviso to the section above referred to.
g I therefore would answer the question propounded to us in the nega-
32 C. 387=1 tive. :
¢. W. N. 721 SALE J. I agree in the judgment that has been given by my Lord

=4 21 L. . the Chief J ustice.
GEIpT J. Sodo I

32 C. 963 (=9 C. W. N. 566.)
[963] APPELLATE CIVIL.

Before Sir Francis W. Maclean, KC.I.E., Chief Justice, and
Mr. Justiee Mitra,.

GURU PROSUNNO LAHIRI . JOTINDRA MOIIUN LAHIRL*
(29t Mareh, 1905.]

Appeal to Privy Council—Letters Patent, cl. 89— Division Court—Civil Procedure
Code (Act X1V of 1882) ss. 595 and 596.

Where on an appeal to His Majesty in Council the case was sent back to the
High Court with a direction that certain accounts might be taken on a certain
footing and a Division Bench of the High Court took those accounts and made
a final decree.

Held, that an appesl would lie to His Majesty in Counoil from such decrec

under ol. 3) of the Letters Patent, the amount in dispute being over Rs. 10,000.

The expression * Division Court” in that gection is not restrioted tosg

Division Court sitting or the Original Side,

Ss. 595 and 596 of the Civil Procedure Code do rot apparently apply to such s
case.

APPLICATION for leave to appeal to His Majesty in Council by the
defendants, Guru Prosunno Lahiri and others.

The plaintiff and delendants were the heirs of Rama Nath Lahiri.

Two ladies, Gunamani Debi and Baroda Sundari Debi, had obtained
.a decree for mesne profits against them and in execution of the decree
attached some property belonging to the plmntltf To save his property
from sale, the plaintiff paid off the decree and brought the present suil
against his co-judgment-debtors, the defendants, for contribution.

The original Court decreed a portion of the plaintiff’s claim, but or
appeal by the defendants the High Court dismissed the suit.

[964’4] THe plaintiff appealed to Iis Majoesty in Couneil (1),

By the order in Council the 8écrees of the High Courd and of the
Subordinate Judge were all discharged and the case was remitted to the
High Court with a direction to refake the account between the parties or
certain principles. The order further provided that if on the taking of the
agcounts anyvthing should be {ound due to the plaintiff by either defendant
a decree should he made ‘against the latber, and i{ nothing should be founc
due from cither tho snit would he dismissed as agamst hlm with costs ir
all the Courts in India.

—_—

‘Applwahon for leave to appeal to His Majesty in Couneil, No. 7 of 1905,
(1) Jotindra Mohan Lahirs ¥. Gury Prosynno Lahirs.
(1%04) L L. . 81 Cal. 597.
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