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for enlarging the syphons or adopling other measures, consistent with the 1903
publie convenience, which shall enable him to secure a larger and more MAY 10, 19,

continuous flow of water into his pynes. ‘ _ CB]:M—I;AL
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32 C, 93022
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[935] CRIMINAL REVISION.
Before Mr. Justice Henderson amd Mr. Justice Geidt.

KAROOLAL SAJAWAL v, SHYAM LAl *
[21st and 22nd February, 1905.]
Magisirate—J urisdiction—Tenant—Sub. tenant—Omission to state material facts in
the order—Criminal Frocedure Code (dct V of 1898) s. 144,

Before a Magistrate can take auti'on under 9. 144 of the Crimipal Procedure
Code he must be of opinion that immediate prevention or speedy remedy is

neocessary, and when he hag made up his mird that it is so, he must state the
material facts in the order.

»

Where therefore, a Magistrate passed an order direching the seoond party mo
to interfere with the first party in the oultivation of his khas lapds or the col-
lection of rents from his under-tenants, and it did not appear from the procee-
dings that be was of opinion that immediate prevention or speedy remedy was
pecessary and the order made did no? state the material facts of the case :

Held that the order was bad and must be set aside.
{Ref. 11 C. W. N. 228 ; 14 C. W, N, 234=11 Cr. L. J. 49==5 L. C. 154.]

RULE granted tio Karootal Sajawal and others, second party.

On the 22nd December 1904 Shyam Lal, the first party, filed a peti-
gion before the Joint Magistrate of Monghyr stating that he held cortain
bighas of jote lands setbled with him by a former manager of the Banaili
Raj, bub that the present manager was trying to turn bim out of his hol-
ding, and had told him that he had po legal stafus, the settlement with the
former manager being invalid ; that the peons of the Raj had prevented his
servants from reaping his paddy; that some sub-tenants of his were sent for
by the manager and asked to take settlemcnts of his jote lands dircet
and to loot his crops; that having failed to induce the under-tevants
to do %o, the manager had sent Mr. Bray, the Circle officer ol the Raj,
to get his crops looted with the aid of the zemindari peons ; that Mr.
Bray had ordered the peons to arrest him, his servants and under-
tenants, to bring them into his camp and to beat [936] them in
order to compel them fto loot the crops, e turther alleged thab his
gorvant had been arrested, taken ‘into camp and beaten, that he himself
was in fear of his life and property, and that the raiyats of the vil-
lage were ill-treated and harassed severely, in consequence of which he
and hig servant had lodged two complaints before the Deputy WMagistrate
against My, Bray and the peons ; that his crops were still uncut and he
was In fear of Jife and property ; that as the sacond party were determined
to geb the crops looted, there was an apprehension of a seriows breach of
the peace ; and thab the local“police deputed to prevent a breach of the
peace had not yeb taken any steps to to so. He, acsordingly, prayed for thoe
issue of an order under s. 144 of the Criminal Procedurc Code to ®prohibit
the second party from commifting a breach of the peace or om opposing

Criminal Revision No. 89 ot 1300 again’sb the order of G.J. Monahan, Jo‘m
Magistrate of Monghyr, dated Januasy ¢, 1905.
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1008 his servants and sub-tenants in reaping his paddy. The Magistrate there-
FgB. 21,22 upon passed the following order : —

*“ Issue notice under s. 144 to the second party not to commit o breach of the
OBIMINAL eace. Meantime the crops must be cut by the police in the. presence of both parties
BBV-I_S_EON. and deposited with a third party. Both sides should appear here on the 6th January.”
33'C. 038=9 A notice was issued upon the second party on the 23rd December to
C. W. N. 864 the offect that as it appeared that they were about to create a quarrel
2-1_61—02({‘1' L {dunga takrar) with the first party, in respect of some 325 bighas of land
J.246. and the crops thereon, to the danger of the peace, they were thereby
ordered not to quarrel (dunga takrar) with the first party ; but that if they

had objections, they should appear in Court on the 6th January.

The petitioners put in their written statements on the 6th instant
denying having opposed the reaping of the paddy by the first party, and
alleging that the crops on the disputed land had been peacefully harvested
before the issue of the notice under s, 144, that there was no breach of
the peace possible in connection therewith, and that an order under that
section was, therefore, wholly unnecessary.

* They further submitted that the first party had cultivated ounly a
small portion of the joie ; that the bulk of the cultivation was done by the
under-tenants from whom he coliected rents as. a middle-man, and thab
his holding wasin the nature of an 4jara terminable at the instanece
of the proprietors ; that the crops actually [987] cultivated by him had
been cut without opposition before his petition of the 22rd December, and
as to the crops grown by the under-tenants, that he had no right to reap
the same ; that, as the holding of the first party was nob permanent and
the proprietors unwilling to allow it to continue, the actual cultivators of
the land desired to take settlements direct from the landlord, many of them
having so attorned ; and that for this reason the first party had caused
these proceedings to be instituted. They aleo denied the arrest of the first
party’s servants and tenants.

The Magistrate, after perusing the statements and hearing the parties,
made the order absolute, on the same day, in the terms set forth in the
judgment of the High Court. The pefitioners then obtained the present
Rule.

The Distriet Magistrate in his Explanation pointed out that the order
made absolute on t;he 6th January was that of the 23rd December previous
which was meresly ' not to quarrel with the first party.” He submitted
that the order was bad as not dlsclosmg why immediate prevention was
necessary, and as not specifying a * certain act.”

Mr, Garth (with bim Mr, P. L. Roy, Babu Dasaraths Sonyael and
Moulyi Syed Mahomed Tahir) showed cause. The order of the Magistrate
under s. 144 of the Criminal Procedure Code is one, which it was within
his jurisdiction to pass. The direction fo the second party not to interfere
with the first party in the cultivafion of his khas jole and in his ¢ollection .
of rents f¥om the under-tenants is u direction to abstain from a * certain
act,” which is definifie in its nature. The District Magistrate has in his
Ezxplanation taken & different view of the order, but his construction of
8. 144 ig not sound. The ocase of Abayeswars Debi v. Sidheswars Debi (1)
is distingnishable as $he order there vias indefinite throughout. [HENDER-
SON, J.u Is it not necessary to state in the order that immediate preven-
tion or speefly remedy is desirable Y] I submit it is not. If the Magis-
trate has sufficient materials befere him to come to the concluswn that

(1) (1888) 1. L. R. 16 Jal. 80.
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immediate prevention or speedy remedy is desirable, he is empowered 1905
by the section to tdke action thereunder. The petition of \hya,m FEB. 21, 93.
[938] Lall, the first party, discloses ample grounds for such an opinion. —
The Magistrate is not bound to record in his order that immediate preven- %mm““‘
tion or speedy remedy is desirable. The language of the section is different EVE_X,ON'
in this respect from that of s, 145 (1), where the Magistrate has to state 82 §. 938=9
in the initiatory order the grounds of his being satisfied as to the likelihood . W. N. 864
of a breach of the peace before he can proceed further, Section 144 2-1-6—3 0‘;;
requires the order to state the “ material facts of the case,” and this he “"j gqg
bas done. His powers are very wide : See In the matier of Bykuntram

Shaha Roy (1) ; Palaniappa Chetti v. Dorasami Ayyar, (2). In Tekait

Kunj Behori v. Bhiko Singh (8) the High Court held an order under the

section *‘ not to interfere with the things above mentioned " o be right.

Mr. Jackson (with him Babus Saligram Singh and Sailendra Nath
DPalit) for the petitioners. The order is indefinite and beyond the scope of
8. 144, The case of Abayeswari Debi v. Sidheswari Debi (4) is in point.
If the Magistrate omits to state in his order that immediate prevention or
speedy remedy is desirable, the order is bad. See In the matter of Krishna
Mohun Bysack (5), Chunder Coomar Koy v. Omesh Chunder Mojoomdar (6).

HENDERSON AND GEIDT, JJ. This rule was issued with regard to an
order, dated the 6th January last, purporting to have been, made by the
Joint ’VIa,glstra.te of Monghyr under s. 144 of the Code of Criminal Pro-
cedure,

It appears that on the 22nd December 1904 Shyam Lall, the first
party, filed & petition alleging, amongst other things, that the petitioners,
who are servants of tae Banaili Raj, under orders from Babu Siva Sankar
Sahai, the manager, and Mr. Bray, a Circle officer of the Raj, were about
o loot crops standing on certain land, which he claimed as his jote under a
settlement with a former manager of the Raj}, that the manager had told
him that he had no legal status under the settloment made with the former
manager, that, pressure wag being pub upon the raiyats to loot the crops
and to take a settlement direct from the Raj.

[939] The Joint Mdgistrate thercupon made the following order :—-
* Issue notice under s. 144 to the second party not to commit a breach of
the peace. Meantime the crops must be cut by the 'police in the presence
of both parties and deposited with a third party. Both sides should appenr
here on January 6th.”

On the 6th January the petitioners, who with the manager and
Mr. Bray are described as the second party, filed a petition before the Joint
Magistrate denying that they had ever opposed the reaping of the crops, or
that there had been any disturbanee or likelihood of a breach of the peace,
and alleging that the crops had already been cut and peacefully harvested,
and submitting tha$, as there wag no paddy on the land, an order under
5. 144 of the Criminal Procedure Code was wholly unnecessary. They also
alleged that the holding of Shyam Lal was in the nature of an ijere and
wag terminable at the instance of the lapdlord, who was unwilling to allow
it to continue ; that many of the raivats ‘had aleeady taken a settlerhent
direct from the Raj.

After hearing the parties ®he Joint Magistrate on the 6th January
ma.de the followmg order —“1 ha.ve hea.rd t‘.he parhles It seems hhat

(1) (1872) i0B. L. R. 434 (4) (1888) . L. R. 16 Cal. 80.
.(2) (1895) I. 1. R 18 Mad. 402. (5) (1877) 1 C. L. R. 58.
(3) (1900) 5 C, W. N. 829, (6) (1874) 22 W. R. Cr. 78.
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1908 Shyam Lal is a non-occupancy raiyat of the disputed land, and the first
FzB. 31, 22. party, without ousting him according to law, have'tried to settle the lands
— with some of his under-raiyats. This they are nob entitled to do. They
g;?:gfé!? maust not, therefore, interfere with him in the cultivation of the land in his
e khas jote or the collection of the rent from the under-tenants. Mr. Bray
820. 988==9 and Babu Sew Shankar Sahai have not appeared to-day. I myself think it
O._W. N. 863 ynlikely that they will commit a breach of the peace. 1 shall not make the
3;6_1__._2'0;. L. order against them absolute. 1 shall fix the 16th January for hearing any
J. 248.  obisction they may urge personally or by pleader. Meantime I shall make

the notice absolute against the other members of the second party.”

A Rule wasissued to the Digtrict Magistrate and to the opposite party
to show cause why, so much of the order as directs the petitioner not to
interfere with the first party as to cultivation of the land in his khas jote
or the collection of rent from the under-tenants should not be set aside, or
why such other order as to this Court might seem fit should not be made.
The Magistrate of the District has submitted that the order is bad on vari-
ous grounds; [930] the only one to which we need refer being that it did
not disclose why immediate prevention was necessary so that a proceeding
under s. 144 rather than under ¢ 145 of the Criminal Procedure Code
should be taken.

The order has been atiacked on various grounds. 1t 1s unnecessary
to discuss fhese in detail, for we think it must be set aside on the one
sround that it does not appear from the proceedings that the Joint Magis-
trate was of opinion that immediate prevention or speedy remedy was
necessary, and the order made does not state the material facks of the case
as required by the section,

Before a Magistratc can take action under 8. 144 he must be of opinion
that immeditate prevention or specdy remedy is necessary, and when
he has made up his mind that it is so, he must state the material facts in
the order. This he has not done.

In showing cause against the Rule, Shyam Lal, the first party, filed
an affidavit ; but even there it is not denied that the crops had been cub
peaceably and had all been removed hclore the order of the 6th January
was made, nor was it denied that his tenure was terminable at the option
of the landlord.

The Rule is made absolute.

: Bule absolute.

32C. 934 (=9C. W. N. 1006=2 91‘. L, J.764.)
[941] CRIMINAL REVISION,
Before Mr. Justice Pargiter and My, Fustice Woodroffe.

KHODA BUX v. BAKEYA MUNDARL¥
[31st May @nd 1sk June, 1905.]
Chealéng —Deception—False representation—~Conduct—Pes.al Code (4o, XLV of 1860)
5. 415.
To constitute the offence'of cheating under s. 415 of the Penal Coda, it is not

necessary that the deception shotld be by express words, but it may be by
conduot, or implied in the nature of the transaction itself.

* Criminal Revision No. 249 of 190%? a'ga.m;n the order passed by W. Dlaud;,
Deputy Commissioner of Ranohi, dated Feb. 18, 1905.
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