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1008 which the Distriet Judge has alveady heard, though it may be said in this
APRIL 5, 6, case in part. The question of the right of transfer by a District Judge of
19. a case partly heard by him was considered by the Madras High Court in
the case of Kumarasami Reddiar v. Subbaraye Beddiay (1) under the
Madras Civil Courts Act, which contains provisions somewbhat similar to
those in the Bengal and N.-W. P, Civil Courts Aect ; and it was held
330- 878=8 the Distriet Judge had no power to transfer to a ubordinate Judge ‘an
- W. N.705. appeal, which had been partly heard by him. In this connection we
might also refer to the case of Situw Eam v. Nauni Dulawys (2). There,
a Distriet Judge had transferred a case {rom the Court of the ubor-
dinate Judgé to his own Cowt, and against his decrec an appeal hav-
ing been preferred to the High Court, that Court remanded the suit under
section 562 of the Code of Pivi I Proecedure to the Distriet Judde ; bub the
latter transterred the easc so romanded to the Subordinate Judge. And
[883] it was held thab the District Judge had no power to ransier the suit,
but was bound o try it out himsell. ln‘thu present case, it will be borne
in mind that atter the Districh Judge had made an order upon the applica-
tion of the defendant, the appeliant belorve him, for local investi gatlon by a
second amin, and when the dtfendant failed to deposit the amin’s fces, he
recorded an order to the offect that the appeal would bs dismissed, it the
fees were not deposited within a given time —indicating elearly thab, upon
the materials that then stood belore bim, he was nob propaved to disagree
with the conelusion, whieh had been arvived ab by thie Jubordinate Judge,
and that he should bave to dismiss $ho appeal if further materials were
not fortheoming, In this state of things, we fail tin see how the Judge,
when the report was rceeived from the sceond amin appointed by him,
could transfer the appeal o the Additional Judge. tle was, we are ol
opinion, bound to consider the fresh materials that were atforded by the
second amin’s investigation, and determine the appeal one way or the
other.,

In this view of the matber, the order of fransier, and necessarily,
the Jjudgment of the Additiona! Judge, which followed upon such ordoer of
transior, were without Jurisdicbion, and stiould, therclors be sct aside.

The resulf is that the  Judgment ol the Additionsa! Judge is set aside,
and the case remanded to the District Judge lor being heard and decided
according fo law. Costs wiil abide the vesuls,
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4 owed B a sum of money, for which 4 gave B at Midnapore a ocheque drawn
on & firm in Calcutta, in favour of C.

B took the cheque to C at Parulia and received the amount.
C presentod the cheque at Calcutta, where it was dishonoured.
On a suit brought by the representative of C at Purulia against 4 for the
recovery of the amount paid, the defemce was that the Puralia Court had mo
jurisdiction to ontertain the sui.
Held that the eontract, on which the suit was brought, was completed as
soon 23 the consideration was paid, apd as this was done at Purulia, the con.
tract was made at that place within the meaning of section 17, explanation iii,
clause (2) of the Civil Procedure Code, and therefore the Purulia Court had
jurisdiction.
[Ref. 96 T. L. R. 1.09.]

SECOND APPEAL by the plaintiffs itaram Marwari and obhers, minors,
through their guardian Parji shebani.

"This appeal arose out of an action brought by the plaintiffs to recovor
a cerbain sum of money from tln, defendants Mr. '1‘}\ompson and otihers,

It was allwed that the said Mr. Thompson was the agent of the
Brahmaputra Tea Company and Assam (’/ompa.ny, and as sueh adent he
owed a certain sum of money to the defendaht No. 2, Khudiram Mookerjee,
who was a coolic contractor under bhim, Nathuram Marwari, the predeces-
gor of the plaintiffs had ba.nklng, business at Purulia and ’\Jldnapom Asg agent
of [885] the said companies Mr. Thompson drev two el 2ques in favour of
Nathuram Marwari on fhe 3r1 Deccmber 1899 on Messrs. Finlay Muir
& Co., and Moessrs, Kilkurn & Co,, of Caleutta, {or payment. The said
cheques were drawn, [rom ‘\T]dnaporu, but they were presented by the
defendant No. 2 at  Nathuram Marwari’s place of business at Purulia and
payments were made to him. The chieques were subsequently presented
to their respective drawers, but were dishonoured. The notice of dishonour
was given to Mr. Thompson, who made a part payment to the plainfift's
father. The present suit was brought in the Court of the Subordinate
Judge at Purulia. for recovery, of the balance of the amount from the
defendants. The defence inter &lic was that the Purulia Court had no
jurisdiction to entertain the sulb in as much as the chegues were issued ab
Midnapore, where the defendant No. 1 resided, and were payable at Caleutta.

The Court of First Instance overruled the objection of jurisdiction, and
having held that the plaintiffs had no cause of action against defendant
No. 2 decreed the suit against defendant No. 1.

On appeal to the Judicial Commissioner of Chota Nagpore, the dacision
of the first Court was reversed on the ground that the suit was not main-
tainable in the Court at Purulja.

Against this deeision, the plaintiffs, who weve the legal represgntatives
of Nathuram Marwari, appealed %o the digh Court,

Babu Digambur Chatterjee for the appellant. 'The whole gquestion is
where the contract was made. The confract was completed at Puralia,
where payment was made and thus the offer was accepted. *The ecase is
clearly covered by section 17, explanation iii, el. (2) of the Civil Proceduse
Code. .
Babu Jyotz Persad Samadhoumy {or the respondent.. In order to
determine the {orum we have to fec what theontrach was. Here the con-
tract was by Thompson to pay to the plaiftiff in the event ol &he frmsin
Calcutta not paying. That contract was made at Midnagore, where the
chegue was diawn, Payment by the plaintifll was the consideration for the
contract by Thompeon, whigh was made at Midvapors, whore the cheque
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was drawn, and as the cheque made the money payable in Calcufita, the
cause of [886] action for- the contract arose either at Midnapore under
cl. (1) or at Calcutta under cl. (iii) of explanation iii of section 17 of the Civil
Procedure Code, but not at Purulia: see W. Sheriff v. H. Manners (1).
The place where the consideration money is paid does not affect the forum.
Cur, adv. vult.

STEPHEN, J. The only point we have to decide in this case is whe-
ther the sulb was properly brought in Purulia.

The facts of the case are as follows :—

Defendant No. 1, as agent for a tea Compa.ny, owed certain sums of

aoney to Khndiram, the second defendant, in respeet of which he gave

him two cheques drawn one on Messrs. Kilburn, the other on Messrs.
Finlay, Muir & Co., in favour of the plaintiff’s father, now represented by
the plaintiff. Khudiram took these cheques to the plaintiff at Purulia
and received the amount, for which they were drawn, from him. The
plaintiff presented the cheques at Calcutta, where they were dishonoured.

The learned Judicial Commissioner has keld that nothing that took
place at Purulia gives the plammff any right of action there. In taking this
view le has, in our opinion, attached too much 1mportance to the effeet of
the cheques alone : and too little to the circumstances in which they weré
dealt with, On the facts disclosed in the record, it is plain that there was
a request by the defendant fo the plaintiff to pay the amount of the
cheques to Khudiram. The arrangement seems a natural one, and with-
out some such request, express or implied, it i not easy to see why the
plaintiff should have paid the money. The defendant’= 2abt to Khudiram,
was in fact discharged at Purulia; and as this was done through the
instrumentality of a cheque drawn in favour not of Khudiram, but of the
plaintiff, it is difficult to see how it can have been done without some
kind of request from the defendant, If thisis so, the contract between
the plaintiff and the defendant was that, if the plaintif would pay
the money to Khudirum at Purulia, the defendant’s bankers would
pay the money to the plaintiff in Caleutba, The offer was made when
[887] Khudiram prescnted the cheques and accepted when the plaintiff
paid their amount to him. Consequently the contract on which the suit
is brought, was made where the offer and accepbance tiook place, that is, at
Purulia ; and the action is properly brought there under scetion 17 (u),
explunation UL of the Code. rom thir point of view tho dropping of tlie
case against Kbudiram s immatorial.

The Jjudgment of the lower Appellate Court is therefore set aside and
the case remanded, ,

MOOXERJEE J.  Thoe facts which have given rise to the litigation out
of which the present appeal arisecs lie in a narrow compass and so far as
they are noeossary {or the purposes of thoe disposal of the question of juris-
diction raised befove us, are practically undispubed. The first defendant
Thompson was & contractor at Midnapore, the second defendant Khudiram
was a cooly contractor and had done work for Thompson, for which he
was entitled ta get a sum of money. The father of, the plaintiffs, Nathuram,
was o banker at PPurulia and had monetary transactions thh Thompson.
On the 8rd Decomber 1899,-Thompson drew two echeques in favour of
Nathuram, ~nc for Rs. 1,145 upon Finlay, Muir & Co., Calcutta, and the
other for Rs. 775 upon Messrs. Kilburn & Co., Calcutta. These cheques
were made over by Thompson to his craditor Khudiram, who took t‘.hem fo

(1) (1908) 7 G W. N, 913.
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Purulia and presented tem to Nathuram on the 6th December 1899.

Nathuram took the cheques and paid Khudiram Rs, 1,500. The cheques M:?go-
were subsequently presented by him to the respective drawees and —
were dishonoured. It is alleged by the plaintiffs that Nathuram there- AP’%ATE
upon applied to Thompson for repayment of the money and from time :

—

to time received part payments, Thepresent action was commenced on 82 0. 8§3=2
the 27th November 1902 in ths Court of the Subordinate Judge at G.L.d.86.
Purulia for recovery of the balance with interest and costs, Thompson

resisted the claim on the ground amongst others that the Purulia Court

had no jurisdiction to entertain the swit. This objection was overruled

by the Court of First Instance on the ground that the case was covered

by seetion 17, Explanation III, clause (2) of the Code of Civil Procedurs,

and a decrec was made in favour of the plaintiffs. Thqmpson [888]

appealed to the Judicial Commigsioner, who has dismissed the suit on

the ground that it could be instituted cither at Midnapore or at Calcutta,

but not ab Purulia. The plaintiffs have appealed to this Court and on

their behalf the decision of the*learnod Judicial Commissioner has been

questioned on the ground %hat the Court at Purulia had jurisdiction to

entertain the suif, because the contract on which the elaim is founded was

made ab that place. In my -opinion this contention is well founded and

mush prevail.

Section L7 of the Code of Civil Procedure—I quote only so much of it
as bears on the present question-—provides that subjeet to the pecuniary or
other limitations referred to in section 16, all suits other than those
mentioned in that ssction, shall be instifuted in a Court within the local
limits of whose juriadiejion the cause of action arises. Explanation III
then lays down that in suifs arising oub of contract, the cause of action
arises within the meaning of this section at any of three specified places,
the first of which is the place where the contract was made. The question,
therelore, which arises {or decision_ is as to the place where the contract,
upon which the plaintiffs found their clalm in this case, was made. It is
argued on their bdhall that Purwlia is such place; in my opinion this con-
tention is manifestly right. The substance of the transaction iz that
Thompson drew the cheques at Midnapore in favour of Nathuram and
made them over to Khudiram with the intention that the latter should
present them fo the lormer at Purulia and receive payment, thab
Nathuram should then present the cheques to the drawees at Calcutta,
and be repaid the amount advanced, and that, finally, in the evenst of
Nathuram f{ailing to be re-imbursed by the drawees, he would be entitled
to call upon the drawer to pay. There was, therefore, a proposal by
Thompson to Nathuram that the latter should pay to the ereditor of the
former, and when he had done go, should be repaid by the bankers of the
tormer. This proposal was made frcm Midnapore, wag communieated to
Nathuram at Purulia and was accepted by him there, by performance of
the condition ol the proposal, namely, the payment oi money to Khudiram,
within the meaning of section 8 of the Indian Contract Acf. It follows,
therefore, under secctions 10 and 25 of the Indian Contract Act that
the contract was complefed as soon asshe considerationesvas paid and
[889] as this was done at Purulig, the contract must be taken to have
been made at that place within the meaning & section 17 of the Civil
Procedure Code. This view is supported by the high authority ®f Savigny,
who in his System of Modern Roman Liaw, Vol. VIII, saction 371 (3avi-
gny’s Conflict of Laws, Tr. Guthrit 2nd Edition, p. 214) observes as
follows: “ Contracts are mostly entered info at a personal meefing of the
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two parties; then the place of this meeting is also the place where the
obligation originates, Butitis a mueh more frequent and move difficult
case where the contract is not entered into at a personal meebing of the
parties, bub by a messenger, by a document signed by the parties at diffe-
rent places, or whatb is most usual, by a simple correspondence. In such
cases, the true place of the contract has been most keenly disputed.
Three ditferent questions naturally arise, glthough most jurists do not
diserimingte them, Where is the contract made ? What place is to fix
the forum ? What the local law ?  To the first, T answer without hesita-
tion, that the contract is eoncluded where the first letter is received and
the assenting answer is despatched by the receiver ; for at this place a con-
current declaration of intention has been arrived at. The sendor of the
tirst Jotter is, therciore, to be regarded, as if he had gone to meet the
other, and had received his consent. This opinion has been adoped by
several.””  avigny goes on to point out, however, that in his opinion the
forum of the obligation cusht not to be necessarily identical with the
place where the contrach is made, and, that the person, who makes the
offer, ought not to be subjected to the jurisdiction of the Court of the
place, where the contract is completed. Our Code of Procedure, however,
has enunciated a different doetrine, making a suit arising out of a contract
maintainable in the Court of the place wheve the contract was made. See
also Bar’s Private International Law, Tr, Gillespie, 2nd Fdition, pages 280
289 and 596, where the conflicting views of varions jurists, to which refe-
rence is made in the passage quoted from Savigny, are discussed.
The view that I have taken appears also to he in accordance with
that taken in Xngland, where the rule is stated o4 that, when con-
tracts are enfered into hebween parties residing in different countries
through the medium of letters, the place where the fina! assent has [890]
been given by one party to an offer made by ancther, is the place
wherve the contract is considered to have been made (Addison on Contracts,
10th Edition, page 59 ; Burge on Colonial and Foreign Laws, Vol III,
page 753), This has also the high autkority of Lord Liyndhurst L. C,,
who observed in the course ol his speech in the House of Tords in the case
of dlbion Fire Insurance Co. v. Mills (1), that if “'T send an agent to reside
in Scotland and he in my name enters into a contract in “cotland, the
contiract is fo be considered as mine, where it is actually made ; it is not
an English contract, because [ acbually reside in England ; if my agent
executes it in Scotland, 16 is the samoe as if I were myself on the spot and
execubed ib in Scotland.” Substantially the same view has been followed
by the Chief Court of the Punjab in Mahammad Shafii v. Karamat Ali (2)
where it was held that a contract must be Aeemed to be made in the place
where the offer is aceepted. The Puralia Court had accordingly jurisdie-
tion to enfiertain this suit.

The result, therefors, 1s that this appeal must be allowed, the decree
of the Judicial Commissioner reversed, and the case remitted to him to be
heard on the merits. The Respondent must pay the appellants their costs
of this appeal. As the appeal was decided on a preliminary ground by the
Court below; we direct under section 13 of tltz Court Foes Act that the
amount paid by the appellants as Courtrfees on the memorandum of appeal
presented fo this Court, be refynded to them.

— Appeal allowed,

(1) 3 W. &. S. 218,233 ;5 Seots. Rev. = (2} (1896) Punjab Rec. No. Ts.
Rep. H. L. 108, 118.
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