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Before Mvr. Justice Rampini and Mr. Jusiice Caspersz. APPELLATE

CIVIL.
SUNDARI LETANI v, PITAMBARI LETANL* o s7l=
[19th and 30th May, 1905.] L e
Hindy Law—Inheritance — Disqualification of daughicr—Unchasisty-—Marriage G. W. N,

with Mahomedan during lifetéime of undivorced Hindu husband—Legitimacy of 1003.
sisue—Act X XI of 1850.

Where a Hindu married woman embraced Islamism and married a Maho-
medan accoording to the forms of Mahomedan law, and had sons by him during
the lifetime of her Hindu husband without having been divorced from the
latter ¢

Hold that as the sons were illegitimate, she was in the position of an un-
chaste daughter, and, was, under Hindu Law, disqualified from inheriting her
father’'s property.

Dhan Bibi v, Lalon Bibi (1) and Ramananda v. Raikishori Barmoni (2)
referred tg.

The provisions of Act XXI of }850 canrot save her right of inheritance
because she had not lost such right by reason of her renouncing or being
excluded from the Hindu communicn. i

Bhagwant Singh v. Kally (8) distinguished.
[Ref. 31 Mad. 100 ; 15 M. L. T. 107=26 M. L. J. 260=22 L C.697=1914 . W. N.

278 5 40 Cal. 650 ; Fol. 41 Mad. 1078=385 M. L. J. 817=24 M. L. T. 183==191%
M. W. N. 625=48 I. C. 50.] .

APTHAT, by the trst defendant,

This was an appeal from a suit by the plaintitf-respondent, Pitambari
Letani, in the Court of the Munsiff, at Rampore Hat against her two
sisters for her one-third share of the estato of their father, Golami Let,
upon the death of their mother Rakha Letani. The plaintiff was a Hindu
by birth, and was. married to a Hindu named Michu Let, and bore him
daughters. She subsequently became a convert to Islamism, and married
a Mahomedan in the forms required by the law of that community, [872]
and had sons by him. Her Hindu husband abandoned her in consequence
of her apostacy and ook another wife. He was still living at the time of
the suit. The Munsif gave the plaintiff a decree holding that under Act
XXI of 1850 the renunciation of the Hindu religion and the consequential
excommunication from caste were not causes of exclusion {rom inheri-
tance. No questions as to the legitimacy of her children by her Mahome-
dan husband, or as to her incapacity ol inheritance by reason of unchastity
or of the inability of her sons to offer oblations arose helcre, or were
deeided by, the Munsitt,

The delcndunts appealed tothe Distriet Judge of Birbbhum and dis
pubted the validiby of the Mahomedan marriage, alleged to have heen
contracted without a divorce irom the Hindu husband, and tha legitimacy
of the issue ol such marriage. They also contonded that cven il the.
plaintiff’s sons were legitimate, they did not confer upon her g capacity of
inheritance, as they could nob perform the necessary religious ceremonies
upon the death of their grandfather*on aceount af their Mahomedan faith.

- L -

* Appeal from Appellate Decree No. 2785 of 1903 against the decree of 8. d.
Douglas, District Judge of Birbhum, dated the 20th August 1903, affieming the decree
of Mohur Lall Dey, Munsiff of Rempore Hat, dated the 27th of March 1903.

(1) (1900) 1. L. R. 27 Cal. 80L.. (3) (1888) L. L. R. 11 All. 100.
(2) {18384) L L. R. 32 Cal. 47.
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4905 The Distriet Judge found thai the pluintifi’s Thindu husband bad abandoned

MAY 19, 80 er, and had by his conduct condoned or consented to her marviase with her

- Mahomedan husband ; that the Hindw marrtage had, therefove, heon dissol-

Lng:g!né'm vad 3 and that the Mwhomedau marriago wes lawial and the issue thercol
—— logitimate.

32 G. 871=2 He also held that the inability of ner sous to perlorm the rites of the

. L.3. 97=9 Hindu religion owing to their difference of creed was a fact which impaired

. ;%03 * ler right of inheritance fo her {ather’s cstate and did not, therefore, having

* regard to Act XXI of 1850, impose a disability upon her,

e affirmed the decree of the Munsiff with cosbs, whereupmi tlic tirsh
delendant appealed to the High Court.

Babu Mahendra Nath Foy for the appellunt.

My, B. C. Seal for the respondent.

RAMPINT AND CaAsrunsz M1 The facks of this case are that the
plaintitf Pitambari Letani «lius Islam Bihi, sues to establish her #itle fo,
and to recover, possession of, a one-third sharc of her {ather’'s property.
er rvight to succced isdenied by hor sisters, [878] the defendants,
on the ground of her having  renounced tho  Llindu  religion  and
hecomo o Mahomedan, and ®of hor having o Hindu husband still living,
nobwithstanding which fact she has conbracted o make marviage with
o Mahomedan and bas had scveral c¢hildren by himm. Tho plaintiff,
howover, relies on Aet XXI of 1850, which provides that g0 much
ol any law or usage as inflicks on wpy persen lovleibure of right or
proporty, o may be held iv any way to impuir or aflect any rights of
i heritance, by reasou of his or her renoyneing or hfwin“ been excluded from
tho communion of any religion or being deprived i casbe, shall seaso to be
enforeed.”

Both the lower Courts have sllov.en tis plamtill’s eluiin and givou her
a deerce. The Judge of the Court of ivet Instance, 16 may he noted, is a
indu gentleman, but he has hused bis deeis um o a riling of the Allaha-
bad High Court s Bhagwant Singlh v, Follu (1)

"Thc delendant No. 1 appeals and on her huh;uii' it bhas been urged :

(2) that although, if the plaiutili had succeeded to her father’s properby,
shie could not have been deprived of it, veb as she 18 now in the position of
an unchaste daughter, and of a daughicr. who eannot huve a Hindu son,
who can offer ol)latlons o her fa{n‘.‘,,, ~lre caunob now inherit his cstate
according to Hindu Tiaw; and

(4¢) that the Judge is wrong i holduyy thab the issuc of her mavriage
withi « Mahomedan are legifinuite.

With regard to the latter arwwont wo wordd sauy Wb b ditlieults o
seo how the issue of the plaintili’s wmarriage with w Mabomecdan can
Le held to be legitimate, Her Hindu husbaed ie ol living  He has
2bondoned, bub not divereed, L ReGOraNG  to Hiudu law, there can
he ne divoree escept by custorn nogoremony ol divores of her  firsy
hushand, ewen in conlormiby w‘tn tho vites of Mahomedan L%, 13 said to
haye been performed.  Her childeen ave, thevelore, illecibimabe @ see Dhon
Bibi v, Lalon Bibi (2),

Tt this be so, then she is t the posivion of an vnchasse daughiber, who
vanucy inbertt uccording ty Hindu Law : Domanande v Roilasliori Boer-
mani (8)., The provisions of Act {874] »NT of 1850 cannot savo her right
of inheritance, because she has not lost her vight by reason of her renoun-

cing or being excluded from th» Hindu communion.

ay

{1y (1888) L L. R. 11 11 ALL 109, o (men L L K. 02 Call 547,
14, (1900) I. L. K. 27 Cal. 801.
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In this view of the case it is unnecessary fo consider the plea of the 1908
appellant that the plaintiffl cannot have a son, who can offer oblations to Mav 19, 80,

her father. A ——
The case ol Bhogwant Singh v. Kallu (1) would not sesm  to be any nanxrv.;.r: TR
authoriby in favour of the plaintiff in this case, because we do not hold —_—

that the plaintiff is disqualified from inheriting by reason of change of 82C. 8M=2
eligion, but merely ] she h herself i sition in which she O k- 3. 87==8
reiglon, but merely hecause she has put herself in a posifion in which she . W. N»

cannot, according to Hindu Taw, inherit a share in her father’s property. 1003,

We, therelore, allow this appeal with costs.
Appeal allowed.

32C. 878 (=9 C. W. N. 708.)
[875] APPLRLINTE CIVIL,
Dejore My, Justice Ghose wd My Justice Holmawood.

BIpvA Moven Desya CHOWDHURANT v. $URjA KANTA ACHARJL”
[56h, 66h. and 19th April, 1905.]

Transfer—District Judge—Additéonal Judge—Transfer of pari-heard appeal to 4ddi-
tional Judge, legality of —Assignment of ** functions * to such Judge—Dengal,
N.-W. P. and Assam Civil Courts Ac: (X II of 1887), ss. 8, 10, 11, 21 (3} and 22—
Ctvil Frocedure Code (dct XIV of 1883}, s. 25.

A District Judge has no jurisdietion unpder 8. 8 of the Bengal, N.-W.D. and
Assam Civil Cousty . Act to transier a case partly heard before himself to an
Additional Judge for dlsposal.

Where, therefore, the District Judgo admitted an appeal, heard the arguments
and reserved judgment on a certain date, but on the next day, upon the appli.
oation of tho appellant, deputed an amin and a pleader_to make a survey and
identify some lands, to prepare a map and to take ocertain evidence, and aftar
the receipt of thair report fixed a date for further hearing, but ultimately trans-
ferred the appeal to the Additionel Judge for disposal :

Held that the order of transfer was without jurisdiction.

Kumarasami Leddiay v. Subburaya Reddiar (3) ; Sita Ram v. Nauni Dul-
asya (8) ; Dumree Sahoo v.Jugdharee (1) ; Moulvi Abdool Hye v. Macrac (5);
Kishore Mohun Sett v. Gul Mohamed Shana (6) refarred to.

A Distriet Judge may vnder secbion 8 assign to thg Additional Judge the
funetion of hearing any particular clasa of cases, but it is extremely doubtful
whether he can transfer to sueh Judge any particular case perding before him.
self. R

[Ref. 13 1.C.542; 10C. W.N.12; Commentedon: 10 C. W: N, 841: Dist. 8
€. 1. J. 34 ; Expl. & Diss. 36 ¢al. 193=5 C. L. 7. 611.]

APPTAT by the plaintiff,

The plaintiff-appeliant, Bidya Moyee Debya, instibuted a suit in the
Court of the irst Subordinate Judse of Myvmensingh to 8781 recover
possession of certain lands allosed to be pary of a bhil appertaining o hev
estate, and obtained a deereo for a portion of such lands.

s e } _

* Appeal from Appellate Decree No. 547 of 1902 against the order of Babu Dwarka
Nath Mitter, Officiating Additional District Judge of aMymensingh, dated tho 6tb
December 1901, reversing tha order of Bahu Mohendea Nath Roy, First Sbordinate
Judge of Mymensingh, dated the 31at Jumuary 1898,

o

(1) (1888) I. 1. R. 11 All. 100. (4) (1870} 13 W. R. 398.
(2) (1899) I.L. R. 28 Mad. 314. (5) {(1874) 28 W. R. L.
{8) {(1899) L. T.. R. 21 AlL 230. (6) (1887) I. L. R. 15 Cal 177
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