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SUNDARI LETANI v. PITAMBARl LETANI. * 32 c 871-2
[19th and 30th May, 1905.] c. L:J. 9~9

Hindu Law~Inherital1ce- Disqutl!i/icatial1 of dl1ughlcr-Unchl1stity_Ma1'riagc C. W.1(.
with Mahomedan during lifetime oj undivorced Hindu husband-Legitimacy oj 1008.
issue-Act XXI of 1850.

Where a Hindu ma.rried woman embraced Islamism and married a. Maho
medan aoocording to the forms of Mahomedan law, and had sons by him during
the lifetime of her Hindu husband without having been divorced from the
latter:

Held that as the sons were illegitimate, she was in the position of an un
ehaste daughter. and, was, under Hindu Law, disqualified from inheriting her
father's property. .

Dhan Bibi v. Lalon Bibi (1) and Ramananda v, Raikishori Barmo'li (2)
referred tQ.

The provisions of Aot XXI of 1850 oan~t save her right of inherita.noe
because she had not lost auoh right by reason of her renouueing or being
excluded from the Hindu communion.

Bha,gwant Singh v. Kallu (ll) distinguished.

[Ref. 31 Mad. 100; 15 M. L. T. 107=26 M. L. J. 260=22 1. C. 697=1914 M:. W. :N.
278; 40 Cal. 650 ; Fol. 41 Mad. 1078=35 M. L. J. 317=114 M. L. rr. 1Bil=1~18
l\L W. N. 625=48 1. C. 50.]

<:::;':::~'-

ApPl·jAI, by the £.ra~ defendant.
This was an l.Lppeal from a suit by the plaintiff-respondent, L'itambari

Letani, in the Court of the Munsiff, at Rampore Hat against her two
sisters for her one-third share of the estate of their father, Golami Let,
upon the death of their mother Rakha Letani. 'I'he plaintiff was a Hindu
by birth, and was. married to a Hindu named Miehu Let, and bore him
daughters. She subsequently became a convert to Islamism, and married
a Mahomedan in the forms required by the law of that community, [872]
and had sons by him. Her Hindu husband abandoned her in consequence
of her apostaey and took another wife. He was still living at the time of
the suit. The Munsif gave the plaintiff a decree holding that under Act
XXI of 1850 the renunciation of the Hindu religion and the consequential
excommunication from caste were not causes of exclusion from inheri
tance. No questions as to the legitimacy of her children by her Mahomo
dan husband, or as to her incapacity of inheritance by reason of unchastity
or of the inability of her ion5 to offer oblations arose before, ox wero
decided by, the. Munsiff.

The defendants appealed to the District Judge of Birbhum and dis
putcd the v31idil;y or tho Mabomedan marriage, alleged to have been
contracted without a divorce from the Hindu husband, and the Icgitimacv
of the issue of such marriage. They also contended that even if the.
plaintiff's sons were legitimate, they did not confer upon her f4.,Papacity of
inheritance, as t'ley could ~ot perform the necessary religious ceremonies
upon the death of their grandfatheton account ~ their Mahomedan faith .

. - ..-- ._---_.~-_.-

* Appellol from Appellate Decree No. 2785 of 1903 against the deore-e of S. J.
Douglas, District Judge of Birbhum, dated the 20th August 1903, affiPllling tho decree
of Mohur La.ll Dey, Munaiti of Rempore Hat, dated the 27th of March 1903.

(1) (1900) 1. L. R. 27 Ca.l. 801.. (3) (1888) 1. L. R. 11 All. 100.
(2) (1894) 1. L. R. 22 Cal. 47.
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190B 'I'ho Di;;t.rict Judge found thai, l.he IJL11ni,iJl"6 Hiudu hnsbaud had abandoned
MAY 19, SO her. and had by his conduct coudoned or consented i.o her IDi1Xrjn.C:8 with hor

lVf.-~houiedan h·usbi.lJUU ; tlw,t tho Hindu, marriage ]1<].(1, tlwrniorc, 'Leon c1is501
A.nBIWATE vcd : and that, the Mahoruedan maniage W,'$ \t\'viul iLlla t.lio issue thcroof

CIVIL. legitimate.
32 G. 8'11=2 He also held that the inability of 1101' sous to perform the rites or the
0.,L.a. 97=9 Hindu religion owing to their difference of creed was a fact which impaired

J. ~03~' her right· of inheritance to h~r father's ~)stat,e and did not, therefore, having
rer;a,rd to Act XXI of 1850, Impose a disability upon her.

He affirmed the decree of the Munsiff with costs, whereupon the tirst
defendant appealed to the High Court.

Habu Mahendra, Naih: BOlj for tbe appellaut,
:Yrr. B. O. Seal for the respondenh,
HAMPINT AND CASPEHSZ :LT. 'I'b:' facts at this case are th"t the

plaiutiff Pitambari Letani a.lias islam lhhi, sues to establish her title to,
und to recover, possession of. a one-third, share 01' her father's property.
Her right to succeed is denied bylier sisters, [873] tho defonrl:mts,
all the; ground of her havin; ronouucod tIIO Hindu religion and
become a Mahomedan, and ·0J: hor lwvin,; <L Hindu husband still Jiving,
uol.wit.hstauding which facti "he h:.8 contmeted :. tuk« marriage with
:1, Mauomedan and has had SUI'cr,L! children lly him. 'rho plaintiff,
however, relies on Act XXI of 185n, v,hiciJ provides that "so much
oi any law or usage as iotlicts 011 t[.ny person Iorlcituro 01' right or
property, or may be hela iu arry Wi1Y ~u impair 01' all'ect any rights of
in horitance, by reason of his or her rClltni!wing or Imvi1lf; bocn excluded Tram
Llio communion of any religion 0; IJeiDf; deprived b[ caste, shall 00<150 to be
enforced."

Both the lower Oourts have :J.llov,,", t.:: jlbinti1I's claun :LnG givou her
;1 dUGl'UC. 'I'he Judge of tho Court o[ 1I1,'l. Instunoe, it way he noted, is a
lliudu gentleman, but he has !Ji),S'»,} I):;; de(~lSion or) :t Julin;'. of Lho Albha
bad 1figh Court l1b Bh(!gwan{, Sinrl/{. v,F"Ill!- (I),

Tile defendant No.1 appeals MJ,l un 'her holl,Lli' it, bah 1)8(;LI urged.
(i) that although, i[ the plaintiff had succeeded to her father's property,

she could not have been deprived at it, ytJt us she is now in the position at
an unchaste daughter, and of a d;\ugbLcr \,[10 cannot have a Hindu son,
who can offer oblations to her fatt:.,:L,hc cannot now inherit his estate
uccording to Hindu Law; and

(ib) that tho Judge is wron: 'Ill [wiLlli';', tJmi, the issue ot bur murriag«
with i1 Mahomedan arc logitiru"Li,

Winh regard 'to the latter ;tr:.Lllll,.~d \;U '''lUll!'! c'iLV LI':1L It I") ,ljj[ltiult to
sea ho,w the issue of tho Vbiut.iJ1':- lWltr:;<o;e \\ith a rlhhc'mc,hn C:111
l.c i;I·H to be legitimate, HoI' Hmdu hUHba'Cll1 is~till liVID:; 110 has
,'.Lri,J"Dod, bulj net divorced, 1:(;" ;",,1 :('0001'din;,; to Hiudu law, there ca~

l}l'~~_O divorce 0h("'(;lJt by CU8£:i:_1I.'1:! .:\~~, ccrf",D.!(.\rl',. c: divorce ol hel: first
husb.md. even in eonfonnil,y with Lbo rincs of Mahomcdan Law, is said to
lw.\(' Leon performed. IlCl~ chij'!rcr;\ ,\i'(\ !;!JI,'\Clot'u, ilk~;itim:,Lc : sec Dhsin.
Bil'{ Y. LCblon Bibi (2),

If this be pow, then she ;~ iu til') 0" ....u un ..o,J;U,;Si!,' dau;;hLof. who
"arwut inherit according 41 Hindu 1,:1.\\ : B'fUwlU{,nt!'0 v llculsishcr: Bur.
man/ (3)." The provisions oC Let [874] };XI ot 1850 canuol. save her right
of inheritance, because she has not 103t her right by reason of hor renoun-
cmt: or being excluded fr~ th~~:IinJ..\1_.c'0:=r:~~~ion. _

1\) (1883) I. L. R. 11 AIL roo. ,,) llM84) 1. L. R. 22 CaL taT.
(J; (1900) I. L. R 117 osi. SOL
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In this view of tho case it is unnecossary to consider the plea of thc 1908
appellant that the plaintiff cannot hav« a son, who can offer oblations to 1fAY' 19, 90.
her father.

Tho case ol Bhc.glort.nt Singh v. I(all'/i et) would not seem to be any AP~~:'TII
authority in favour of the plaintiff in this case, because we do not hold
that the plaintiff is disqualified from inheriting by reason of change of 82 C. 8'J4=2
religion, but ~et'c1y be?ause she ]~LtS Pl~t herself .in a position !n which she O. ~. i.9~:-9
cannot, according to Hindu Law, inherit a sbare in her father s pl'operty. 1008.

We, therefore, allow this appeal with costs,
Appeal allowed.

32 C. 875 (=9 C. W. N. 705.)

[875] APPEr,f,\'l'E CIVlr"
Vejo).: Mr. Jnstice Ghose an'; Mi' Justice Holmsoood.

BWYA !\I()\:EE DEBYA CnoWDl-IUH"Nl v. ~URJA KANTA ACHARJr.':
[5th, 6th and 1St]1 April, 1905,]

T,4nsjer-District Judge-Additiotlal Judge-Transfer oj part-heard appeal to Addi
tional Judge, l€gality oJ-Assi!I!I!llent o] .. functions" to such Judge-Bengal,
N.-W. 1'. and Assam Civil Courts ,de! (X II oj 1887), S8. 8,10,11,21 (3) and 22~

Civil Procedure Code (Act XIV o} 1882). s. 25.
A Diatriet Judge has no jurisdiotion under s. 8 of the Bengal, N.-W. P. and

Assam Civil Cou~",,1.ct to transfer a case partly heard belore himeelf to an
Additional Judge for u'lsposal.

Where. therefore, the District Judgo admitted an appeal, heard the urgurnenbs
and reserved judgment on a certain date. but 01;1 tne next day, upon the appl i .
oat ion of tho appellant, deputed an amin and a pleader to maoke a survey and
identify some lands, to prepare a map and to take certain evidence, and alter
the receipt of their report fixed a date for further hearing, but ultimately trans-
ferred the appear to the AdditiollOl,l Judge for disposal: .

Held that the order of transfer was without [urlsdictlon.
](umarasami neddiar v. SubluJ.Ya.ylt Reddiar (2); Sita. Ram v. Nauni Dsil

aiya (3) ; Durnree Sahco v.Jugdhuree (·1) ; Moulvi Abdool Hye v. Macrur (5);
Kishore Mohun Sett v. Gul Moh(~mej Shaha (6) referred to.

A District Judge may under section 8 assign to the Additional Judge the
Iunction of hearing any particular class of cases, but it is extremely doubtful
whether he can transfer to such Judge any particular case pending before him..
self.

[Ref. 13 1. C. 542 ; 10 C. W. N. 12 ; Commented on: 10 C. W: N. 841: Dist. 8
C.L. J. 34; E~pJ. & Diss. 36 ~aL 193 :=:I:S C. L. J. 611.]

ArrTIA r, by the plaintiff.
'I'he plaintiff-appellant, Billya ;\Ioyee Debya, instituted a suit in the

Court of tlw 1";rst t',uhol"di llak .JIId~e of ~\I[ ymensingh to [87Ji] recover
possession of curt/tin lands all uc(cd to he par] of a bhil appertaining ho 11(1]'
estate. and obtai no.l :.1 decree for ,t portion o[ such lands... --~-------------_._..._~_.

* Appeal from Appellate Decree "No. Gj7 of 1902 against the order of Babu Dwaeka
Natb Mitter, Officiat ing Additional Disfrlcs Judge ofillMymensingh, dated tho Gub
December l~lOl,reversing the order of Babu Mohondea Nath Rcy, :Pirat ~lbordi1111to

Judge of Mymensingb, dated tho 31,1t ,J:H}U:Hy 18\)8.

(1) (1888) I. r, R. 11 All. 100. (4) (1870) 13 W. R. 3~6.
(2) jl699) 1. L. R. 23 !>[a,l. 314. (5) (1874) 28 W. R. 1.
(3) (1899) T. r, R. 21 All. 230. In) (1887) T. L. R. 15 Cal. 177
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