82 Cal. 861 INPIAN HIGH COURT REPORTS [Yol.

1808 it ig apparently also true that they have never heen atked to pay. In our
MAY2.  gpinion it cannot be said that they have been out of possession, for the
Arrx-;n app Possession of the Magistrate purported to be and really was, as already
omvin.  stated, a possession on bebalf of such of them as might eventually prove
-— themselves entitled to such possession. Under these circumstances, it
820. 886. goems to us that there hasin fact been no abandonment by any of the
defendants of their holdings in the disputed area.

The appellant, therefore, is not entitled to obfain direct possession of
the lands in suit nor is she, having regard to what we have already stated
as to the conditions under which the deposit is held, entitled to elaim to
be paid in part payment of the rent alleged to be due to her for the years
1292 to 1309, the amount in deposit in the Magistrate's Court.

‘We have besn asked to allow the plaint at this stage to be amended
and to remand the suit to the lower Court in order to enable the plaintifl
to recover any rent, which may not be harred by limitation. We are not
disposed to allow any amendment at this stage. But apart irom this, it
seems to us that as this suit is {ramad against a large number of tenants,
some belonging to one village and some to another and there is no allega-
tion as to which of them are in possession of or tenants of any particular
plot, there would be great difficulty in turning the suit into a suit for rent.

The appeal is, therefore, dismissed with costs,

Appeal dismassed.

32 C. 861 (=10. L. J. 270.)
[861] APPELLATE CIVIL.
Before Mr. Justice Pratt and Mr. Justice Mitra.

AMULYA CHARAN SEAL v. KALI DAS SEN*
{28th March, 1905.]

Hindu Law .- Will—Construction of will—Gift over—-De]aasance—-Vestmg of vorpus
i abeyance—Bxecuiors and trustees, position of —Hindu Law—Adoption—
Adoption of sons in succession. . “

Whete under the terms of a will the corpus of tbe estate was not to vest
until the happenirg of a certain eveas, it would in she meantime vess in the
heir, and on the death of the heir (intestate) it would devolve on his heir.

Txeovkors and trustees of Hindu wills executed before the 1at September,
1870 are mergly managers and no estate vested in ther.

Sarat Chandra Banerjee v. Bhupendra Nath Basu (1) followed.

A clause of defeasance in order to be operative must contain express words or
words of necessary implieation of a gift over tu a definite person.

The implication of a gift over to a second adopted som who msy nover be
adopted cannot prevent the widow of the first tnheriting the share taken by tha
lattor.

Where a Hindu gave authority to his widow to adopt sors to him in
suocession; her power to adopt a second son would termirate om the Arst
adopted sor dying leaving a widow in whom tha estate became vested.

Bhoohunsmoyee Debia v. Bamhishore Acharj Chowdhry (2) ; Padma Eumaré
Debé Chowdhrans v. Court of Wards (3); Keshav Ram Krishna v. Govind
Ganesh (4) ; Thayammal v. Venkatarama (5) and Tara Churn Chatterji v.
Suresh Chunder Mukerjé (6) followed. . .

* Appeal from Original Decree No. 8 of 1403, against the decree of Kali
Kumar Bose, Subordinate Judge o¥d4.Perganunahs, dated the sth January 1305.

(1) (1897} & L.R. 25 Cal. 108. (4) (1884) L. L. R. 9 Bom. 94.

(2) (1865) 10 M.I. A. 279; 3 W. R. (5) (1887) L. L. R. 10 Mad. 905 ; L. R.
(P.C.y 15, ¢ 14 1.4 67,

(3) (1881) I L. R, 8 Cal. 302. (68} (1889} L. L. 1. 17 Cal. 122.

534



m.] AMULYA CHARAN SEAL 9. KALI DAS SEN 32 Cal. 863
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APPEAL by the plaintift Amulya Charan Seal.
The facts of the case are fully stated in the judgment of the Court.
The Will of Rajballav Seal was as follows :—

Will of Rajbullav Seal, dated 8th June 1870,

This is the last Will and Testament of me Rajbullab Seal of Amherst Street im
the town of Calcutta, land-holder.

[862] Whereas I am the owner of the following propertiss, portion whereof is.situ-
ated in Caloutta and portion out of Caleutita, namely.

First.—All those three pieces of garden land and tanks market and tenanted huts
gituate at Entally, Dihes Pucchannogram in the zillah of Twenty-four Farganas and
Sub-division of Alipur containing by estimation forty-two bighas *more or less subjeot
to a mortgage hereinafter mentioned.

Secand. — All that plece of land situate at Fntally aforesaid cortaining about two
bighas called or knowua by the name of Pundit Bagan.

Third.——The dwelling-house No, 87, Amherst Street, in which I am now residing,
containing by estimation one cotta and ttwelve chistacks of land.

Fourth.——All that piece of tepanted land being No. 40, Harcutagully in Caloutta
containing by estimation ten cottas and eight ckittacks of land.

Hs]th.—All that piece of tenarted land at Tallygunge in the zillah of the Twenty-
four parganas contaicing by estimation four bighas or thereabouts, together with cer-
tain trees thereon.

Sizth.-- A tank with the land appertaining thereto situate at Banderhatty in the
zillah of Hooghly containiog an area of about five bighas. .

And whereas T am the registered owner of five shares in the Assam Tea Com.
peny and of certain jewellery house-bold furniture and shawls amd there are
certain outstanding debts due to me and whereas my wife Sreemutty Dosee is still
alive and | have three graundsons by a daughter called Liuckochira Dosee since
deceased named respectively Kallydoss Sen, Bholanath Sern apd Satuck Churn Sen
all of which grandsons are now living with me and whereas the first abovemen-
tioned property at Entally is now uuder mortgage to Sreemutty Radharanee Doses
wife of Babu Adit Churn Mullick under an ¥inglish mortgage, dated or or about the
tweptieth day of Jyly one thousand eight hundred and sixty-nine for rupees seven
thousand and seven hundred bearing interest at twelve per cent. per annum and pay-
able three years after date ard whereas haviegno somof my own, I am desirous of
having ore adopted to me and I also desire that ar idol may be established anrd con-
secrated in manner bereinafter mentioned. Now I do hereby give devise and bequeath
unto my Executrix ard Executors and Trustees hereinafter named, their heirs, execu-
tors, administrators, representatives and assigns (according to the nature of the same
respectively) all and singular my iramoveable and moveable property whatsoever upon
the truste following {that is to say). .

First.— Upon trust that the Trusteas or Trustes for the time being of this my Will
shall and do with all convenient spead after my decease absolitely sell and dispose of
my said five Assam Tea Company’s shares jewellery and shawls and also the landed
properties fourthly, fifthly and sfxthly bersinbefore mentioned or such or any or either
of them in such mauner as they be or she shall think fis and shall out of the proceeds
thereof pay my funeral expenses and a sum of rupees four hundrad for the expenses of
my Addo Shrand and any mortgage and other debts which I may owe at the time of my
death and my tessamectary expenses aud shall hold the balarce if any of such pro-
coeds of sale and all rents and profits which may be recovered in respget of the immove-
able properties hereinbefore directed to be <old or any or either of them before the said
last mentioned properties are sold whioh togetHer with my other remaining property
shall form my gesiduary estgbe.

[363) Second.—That the said Trustees or Trusiee for the time being of this my
Will shall divide the rents, income ahd profits of my said residuary estate which shall
remain (after deiraying thereout all collection gnd other charges} into four equal parts
and shall pay two out of such four parts or shares to my wife during Hr life for the
maintenance, eduocation, support and advavcement of the son who is to be adopted to
me as hereinbefore mentioned and shall atter my wite's death pay the two last men-
tioned equal fourth parts or shares tio the guardian of such som for the like purposes
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and that my said executors shall pay the third of such four equal parts or shares of the
said income to my said wife during her ratural lite for her own mainterance and for
the performance of pious acts and for defraying the expenses of the daily and periodi-
cal warship of the sald idol whether established in my lifetime or by my wife and
shall pay the remaining fourth equal share of the said income of my residuary estate
to my said wife during her life time for the maintenance, education, support and ad-
vancement of my said three grandsons.

Third.—1 hercby direst that my wife during her life shall reside in my family
dwelling-hiouse in Amhberss Street rent-fres and my son to be adopted and my grand-
sons shall live in that house with her.

Poyrth.—1 hereby direot that in case any of my grandsons shall happen to die
in the life of my wife and before attaining the age of twenty years wishout leaving
any male issue, his share in the rents and profits of my residuary estate shall be
equally divided amongst his surviving brothers uantil the time of distribution herein-
aiter mentioned when his share in the corpus shall be divided amongst such of my
grandsons as shall be then living or have died leaving male issue, who may be then
living such isaue taking per stirpes and not por capstu.

Fifth —That after the death of my wife and on my said adopted som and grand-
sons respectively attaining the age of twenty years my Trustee or Trustees for the timae
being shall divide my residuary estate into fgur equal pacts or shares and shall trans-
for two of such parts or shares to my said adopted son for his own absolute use and
benefit and one of such psrts or shares to the said adopted son in trust for the said idol
s0 as to enable him fo defray the expensss of the daily and periodical worship of tha
said idol out of the income of the said one-fourth part or share, which expenses [ heta-
by dsclare shall be a charge or such one-fourtb share of my residuary estate and the
remaining one of such parts or shares shall be texnsfarred to my said three grandsons
squally for their own use and berefit in case they shall be living or if they or any or
either of them shall be dead then to such of them as may ther be alive and to the
male issue of such of them as may be dead leavipg such issue to take equally per stir-
pes and not per capsia the shares to which their deceased father would have been
entitled. B

Siwth.—1 bereby authorize and direct my wiie at the expiration of one year from
my deceass to adopt & son, who shall be entitled to receive in manner aforesaid the
moiety or half part of ahare of my residuary estate and that in the event of my som
so adopted by my wife dying in her life time under the age of twenty yoars without
leaving male issue him surviving,'my said wife shail adops another son to me in the
place of him so dying and every son 8o subsequently adopted shall succeed to the
share and interest of my said adopted son ip my said estate in the manner hersin
mentioned. :

{864] Seventh.—~I hereby direat and authorize my said wife to establish a
Salgram Thakoor a family idol immadiately after my decease and i declare that the
oosts of establishing and copsecrating such idol shall be borne by and paid out of the
norpus or income of my said estate at the disoretion of the Trustees for the time being
of this my Will und I declare ii to be my wish that the superintendence of the wor-
ship of such idol together with the custody of the said idol ard the ornaments, utensils
and articles appertaining thereto shall be taken by my wife and that upon her decease
my adopted son and his male descendants shall superintend and conduct the perfor-
mance of the worship of the said idel.

Lastly.—~1 nominate, ocnstitute and appoiat sy said wife Sreemutty Matiy
Dassee and Mr Henry Hamiiton Remiry solicitor and Babus Toolseedoss 3eal of
Oolootolah and Bholanath Chunder of Aberstolla to ba the Exeoutors or Trustees of
this my Will and I direot that on my adopted son attaining his age of eightesn years
he shail be j»ined as an Fxecator or Trustee of this my Will and it is my Will that
in case any Trustees or Trustee of this my Will hereby appointed uf hereafier to be
appointed shall -die or be abzent from Taleutta for twelve Calendar months or be
desirous to Dbe discharged of or from or bacome ineapaible to aot in the trusts
referred then sed in every such case 1§ shall be lawiul for my wife and after
her death for the sprviving or convinuing Trustees or Trustes o the executors
or administrators of the last survivieg or cortinuing Trustee by any deed or
deeds to appoint any other persaa or persons to be a Trustee or Trustess in the
place or stead of the Trustee or Trrstees =o dying or being absent or desiring
to be discharged or refusing, deelining or bacoming incapable to act as aforesaid and
the trust premises ¢+ such of them as shall then be subject to the trusts aforesaid
shall be so assigned and transferred as to becoms vested in such new Trustee or Tens.
tees jointly with the surviving or consinuing Trustee or Trustees and every such new
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Trustee shall as well before as after the premises shall have been so vested in him
have all the powers and authorities of the Trustee, in whose room he shall be substi-
tuted and I do hereby declare that my executors and trustees and the survivor of them
shall and may at all times ont of the first monies that may coms to their or either of
their bands re-imburse and indemnify themselves and himself respactively all such
oosts charges and expenses as they or any or either of them may bs put unto or sus-
tain in or about the execution of the trusts of this my Will and that neither of them
shall be answerable for any loss which, may happen to the said trust premises the
samse shall happen by or through her his or their wiltul neglect or default nor for
any loss which may happen from depositing any of the trust monies or securities in
the hands of any Banker por the one for the other of them neither sh4ll either of
them be answerable for more monies than shall actually come into ber or his hande
by virtue of this my Will and hereby revoking and makipg void all former or other
Wills by me at any time heretofore made I do declare this to be mx last Will and
Testament. In witness whereof I have hereunto set my hand this Righth day of June
one thousand eight hundred and seventy.

Babu Ram Charan Mitra, Babu Golap Chamdoyr Sarkar, {Dr, Rashbe-
hary Ghose and Babu Charuw Chundra Ghose with them) [865] for the
appellant, The intention of fhe testator was to perpetuate his line
by adoption, to consecrate a deity and provide for its worship and to
make provision for his daughter’s sons. Trom the will it appears thaf
it was the intention of the testator that *the estate should remain in his
widow till her death ; the executors were directed fo make over the entire
income to the widow for cerfain purposes, and the adopted son was fo have
the estate, if he should survive the widow and attain the age of twenty—
this is provided in paragraph 5 of the will which contains the only clause
devising the estate to the adopted son. By giving the estate to the adopt-
ed son after the dagth of the widow, a life estate is given to the widow by
implication: Bigelow on Wills, p. 307 ; Hawkins onthe Construction of
‘Wills, p. 178.  So that by making the second adoption, the widow was
only divesting her own estate. The bequest to the first adopted son, being
a bequest on his atbaining the age of twenty, was a contingent bequest and
as he died within the lifetime of the widow and before atfaining the age of
twenty, he could not transmit any estate to his heir. If any absolute
estate vested in the first adopbed son it became divested on his dying with-
oul male issue as the will provides that in that event the second adopted
son is to take the estate taken by the first adopted son, Bhoobun Mohini
Debia v. Hurrish Chunder Chowdhry (1) ; Soorjeemoney Dossee v. Deno-

bundoo Mullick (2). This will was executed four years after the decision’

in Bhoobunmoyee's case (3) and the testator made appropriate provisions so
that the second or third adoption might validly take place. The only im-
pediment to the second adopbion arises from the decisions which hold that
if the adoptive father’'s property is vested in somebody other than the
adopting widow, the power to adopt could not be exercised, the power to
adopt being looked upon as a power of appointment over the property. In
this case at the time of the second adoption the estate was vested in the
adopting widow.

Moreover the plaintiff’s adoption having been recognized by the other
side in a certain suib—he having been made a party [866] defendant *to
that sult and de could onty be made a party as adopted son,~the validity of
the adoption cannot be questioned now more than six years after the
adoption,

(1) (1878) 1. I.. R. 4 Cal. 23; L. R. 5 (3) (186510 M.oI. A. 279;3 W. R
1. A. 188, (P.C.) 15.
(2) (1862) 9 M. L. A. 123,
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Babu Samatul Chunder Dutt {Babu Atul Chunder Dutt with him) for
the respondents. By the will one half of the property was not given to
anybody until adoption; in respect of it there was au intestacy in the mean-
while and it was faken by the heir at law—so that it vested at first in the
widow and then on the first adoption, in the first adopted son. The con-
tention that it was divested on the first adopted son dying without male
issue and went over to the second adopted son is unsound as it amounts to
directing that the estate of the first adopted son was to go nob to his heirs
at law, bub to his brother by adoption-—that isin a line of succession not
permitted by Hindu Law. Bhoobun Moyee Debia v. Eamkishore Acharj
Chowdhry (1) supports my contention.

Babu Golap Chunder: Sarkar in reply.

. Cur, adw, vul,

PRATT AND MITRA, JJ. The question involved in this case relates to
the validity of the adoption of the plaintiff appellant before us. The lower
Court has held that the adoption is not vahd according to Hindu law.

Tho main question argued before us ig whether, hamncf regard to the
terms of the will of Raj Bullav Seal dated the 8th June 1870, the plaintiff
can claim to be his validly adopted son.

Raj Bullav Seal was a Hindu inhabitant of Caleutta, and has will is in
the English language and was propared by an English solicitor. He died
on the 10th June 1870, leaving a widow Mati Dasi, a daughter Tuckohira
who was born of a deceased wife Chandra Moni Dasi, and three grandsons
Kalidas Sen, Bholanath Sen and Sarthak Chandra Sen.

The scheme of his will may be stated in a few wqrds :—He directed
that hiz widow Mati Dasi, hig solicitor Mr. Remfry snd Babus Tulsi Das
Seal and Bholanath Chandra should be the executors and trustees, and that
thev should be in possession of his cstate until certain events as directed in
other parts of his will should happen. The trustees and executors were to
make over the [867] income of his estade bo his widow Mati Dasi, and she
was to appropriate a half share of such inecome for her own, maintenance, and
the mainfenance of a son, who was to be adopted by her. One fourth of
the income was to be appropriated to religious purposes, and the ve-
maining one-fourth to be appropriated to tho maintenance, edueabion, and
support of his three grandsons. The widow was to continue to receive the

‘profite and appropriate them in the way indicated above until her death., The

three grandsone and the adopted son were to have possession of the pro-
perty absolutely in shares of one-fourth and one-half respectively after the
death of the widow, provided they attainted the age of twenty years before
that event. The remaining one-fourth share of the property was to be
held by the adopted son for religious purposed. The widow wus directed to
adopt a fon after the expiration of one year from the testator's death, but
if sueh adopted son died before atbaining the age of twenty vyears without
leaving any malo issue, she could adopt another son to take the place of
the deceased adopted son,

The testator obviously intonyled that there should be no distribution
of the corpug until-the eventis specified in the wﬂl took plaee ; and the
widow was to receive the profits [or the benefit “of herself dnd her adopt-
ed son and the grandsons. 'Lhe distributivn of the corpus only was to
remain in abeyance.

By virthe of the authority vested in her, Mati Dasi adopted one Jogen-
dra Nath Seal in‘Mareh 1873. He was married to Katyanl Dassi, who is

(1) (1865) 10 M. 1. A. 279 ; 8 W..R. (P. C.) 15.
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defendant No, 3 in this case. He died in December 1885, leaving a daugh- 1908
ter Rajlakshmi Dasi, who has not been made a parbty fo this sult. At Mamom 28.
the time of Jogendra Nath's death he was of the age ol 17 vears, In —
April 1888, it is alleged the present plaintiff was adopted by Mati Dasi. *Pla;‘gg“
In the meantime Sarthak Charan, one of the grandsons of the testator died. —_—
Mati Dasi herself died in September 1899, and the defendants took pos- 83 0. 831=
session of the estate left by the testator to the exclusion of the plaintiff. =1C L. J.
The present suit was commenced on the 9th October 1901 for the con- 210.
struction of the will of Raj Bullay Seal, for a declaration that the plaintiff
was his duly adopbed son, and was entitled to have possession of three-
fourths share of the estate left by him, for the performance pf the religious
t,mllsts mentioned in the will and for his own personal use and for other
reliefs,
[868] 'he main delence of the defendants was that Jogendra Nath
having died leaving a widow and a daughfer, the power of Mati Dasi to
adopt a second son was extinguished.
The Subordinatc Judge in the lower Courk gavo effcet to this conben-
tion without going into any ovidence as regards the obher issues raised in
the casc. .
The main question argued before usis, as we have indicated above,
the question of the validity of the adopbion. We may note, however, that
the dolendants did not admit the {actum of adoption.
The question scems to us to be concluded by authority. In Bhoobun-
moyee Debia v. Ram Kishore Achari Chowdhry, (1) the Judicial Committee
in a case very much similar to the present Lield.—"“That on the death of &
son leaving a widowrshe power given by the original owner to his own
widow to adopt, could not be escreised.” In thab cass, Gour Kishore
Acharj Chowdhry had died leaving a widow Chundrabullec Debya and a
son Bhowauee Kishore. Bhowanee Kishore was afterwards married and
loft 2 widow Bhoobunmayee. After Bhowanec's death Chundrabulle adop-
ted Ram Kishore, and it was contended upon such adoplion that Ram
Kishore became entitled to thesproperty lelt by Gour Kishore to the ex-
clusion of Bhoobunmoyee. Ram Kishore was unsuccesful in the litigation.
In Padma Kumars Debi Chowdhrans v. Court of Wards, {2) which
arose oub of the facts connected with the case of Mussamat Bhoobunmayee
Debia v. Ran Kishore Achari Chowdhry (1), the Judicial Committee obsere
ved " Upon the vesting of the estate in the widow of Bhowanee the power
of adoption was ab an end and incapable of exceubion.”
In Keshov Ram Erishne v, Govind Ganesh (3) Justice Wesb took
the samc view and held “that no adoption could take place during the
Ietime of the widow of a dogeased son,
In Thayananal v. Venkatarama (4) the Judicial Commitbee afaiu adop-
ted the same view and held— that the survival of a son’s widow and
the vesting of the estate in her pub an end to the right of the widow of the
original owner to adopta son. And [869] in Tara Churgn Chattersi v.
Suresh Chunder Mukersi (6) the sawme conclusion was arrived ab.
We cannot, therefore, come to any other conclusion excepb that arrived
at by the Subbrdinate Julige, 1., that the adoption of the=plaintiff is nob
valid, the power of Mali Dasi toradopt a sec%ud son having terminated on
the first adopted son dying, leaving a widgw and a daughter.

(1) (1865) 10M.I.A. 279; 3 W. R. (4) (1887 L L. R, 10 Jﬁad. 205 ; L. R.
G.) 18 14

..C0.) 16, 1. A.67.
{2) (1881) I. L. R. 8 Cal. 802. (6) (1889) I L, R. 17 Cal. 122,
(8) (1884) I L. RB. 9 Bom. 94.

589



1908
MARCH 28.
APPELLATE
L.
320. 881=

=1 6. L. J.
270.

32 Cal. 870 INDIAN HIGH COURT REPOBTS [Vol.

It has been contended, bowever, that upon a true construction of the
will of Raj Ballav Seal, his estafe did not vest in Jogendra Nath before his
death, and that as regards the half share of the property which was to go
to Raj Bullav’s adopted son, Jogendra Nath’s widow Katyani did not inherit
any property from her husband, buf that such share of the property
remained in Mati Dasl, and that therefore, Mati Dasi could exercise the
power vested in her as regards adopting a second son on the death of the
first adopted son before his abtaining the age of twenty years.

As we have seen, the scheme of the will is that the estate should not
vest in any person until the death of Mati Dasi ; and that being so, the
astabe vested, by law, in the legal heir, as there was an intestacy as regards
the corpus; and as soon as Jogendra Nath was adopted the corpus became
vested in him, though he was not entitled to possession un$il the death of
the widow or until he arrived at the age of twenty years. The corpus of
the estate having thus vested in him, his widow became entitled to it on
tl;is death. The argument submitted to us is, therefore, not of much

rce.

It has also been contended that Jogendra Nath having died before
attaining the age of twenty years, the gift over under the sixth clause of
the will had operation in depriving his widow of the inheritance and that
the corpus vested in Mati Dasi herself, who could by adoption deprive
herself. But there is an absence in the clause of any expression indicating
that there was a gift over to Mati Dast. A clause of defeasance in order
to be operative must contain express words or words of necessary implica-
tion of a gift over to a definite person or persons. The implication of a
gift over to a second adopted son, who might nev.i have been adopted
would not be suffieient to prevent the widow of Jogendra Nath from
inheriting her deceased husband'’s share.

[870] We are, therefore, of opinion that these contentions are not
sound. We need hardly state that the settled rule of law hear is that,
as rogards wills executed before the Hindu Wills Act came into operation,
namely, the 1sf September 1870, the propesty of a Hindu did mnot vest in
trustees who were considered to be merely managers. This was definitely
held in Sarat Chandra Banerjee v. Bhapendra Nath Basu (1) The executors
and trustees under Raj Bullav’'s will had, therefore, no estate under the
will of Raj Bullav, and there was thus an intestacy as regards the corpus.

Two other questions have been raised on behalf of the appellant, viz.,
limitation and estoppel. We do not see how these questions can arisc in
the view which the lower Court took and which we have taken, as regards
the status of the plaintitf with reference to the estate of Raj Bullav. If he
is not in the position of a son of Raj Bullav and is a stranger, we do not
see how he can ask for a construction of the will. No question of limita
tion or estoppel arises. Materials {or enabling us to decido these quesbions
are also wanting,

The appeul, therefore, latls and 18 dismissed with costs.

Appeal dismissed.

(1} (1897 I. L. R. 25 Cal, 108,
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