
32 Cal. 795 INDIAN HIGH COURT REPOBTlil rVnl

lloa
MAY i6. .. I may submit that the likelihood 01 110 breach of the peaoe is a future oontin-

genoy iuferable Irom the eiroumataneee of 110 partioular case, and, in my humble
OBUlINAL. opinion, in the case uuder notioe Huoh eiroumstances existed, when the accused
REVIllO.. persons committed the offence of disobedience of the District Magistrate's order of

which they have been eonvicted, &0."

820.1'93=2 Mr. Jackson (Babu Atulya Charan Bose with him) for the
Cr. L. iI. 'l60. petitioners. In a prosecution under s, 188 of the Penal Code

[796] foro disobedience of an order issued under s, 14:4 of the Code of
Criminal Procedure, a breach of the peace cannot be inferred (as the
Deputy Magistrate seems to have done), but there must be evidence on the
record that there was a likelihood of a breach of the peace; otherwise an
order under s, 144 of the Criminal Procedure Code would be improper and
illegal. There being no such evidence in this case to show that there was
a likelihood of a breach of the peace, the order under e. 144 of the Code
was not a proper one, and there could not therefore be any prosecution
under s. 188 of the Penal Code for disobedience to it: see Brojo Nu.th Ghose
v. Empress (1) and Empress v. S1Lrjanaro..in'D((,Ss (2).

No one appeared to shew cause.
PARGITER AND WOODROFFE JJ. In this case a Rule was granted on

the District Magistrate to shew cause why the conviotions of these appli
cante and sentences passed on them under section 188, Indian Penal Code,
should not be set aside on the ground that there are no sufficient materials
upon which the Magistrate could have found that the disobedience to his
order issued under section 144, Criminal Procedure Code, was likely to
co.use a breach of the peace.

No one has appeared to show cause against the Rule; but the Magis
trate has submitted an explanation, and that leaves the matter very much
where it was at the trial.

As far as we can see, there is no definite evidence on the record that
the disobedience to this order was likely to cause a breach of the peaoe,
and, therefore, according to the ruling Brojo Nath Ghose v, Empress (1), the
conviction is not right in the absence of such evidence. However obvious
it would seem that the dispute between rival zemindars concerning two
hats close to each other is likely to lead to a breach of the peace, the deci

.ded cases require that some evidence should be taken to prove that fact.
That appears to have been overlooked in this case.

For these reasons we make the Rule absolute and set aside the con
viction and sentence. The tine, if paid, will be refunded.

Rule absolute.

32 C. 196 (=2 Cr. L. J. 761.)

[796] CRIMINAL REVI.3rON.

Be/ore Mr. Justice Henderson and Mr. Justice Geidt.

GULRA} MARWARI V. SHEIK BHATOO.*
[28th March, 1905,)'

JurisdictiQ'l-Oriminal Procedure Oode (.Act V of 1898), 88. 145, 146-Po88e88,ofl
given by Civil Oourt-Practic'f!:- "

,---------~----------------

• Criminal Reviaioa No. 111 of 1905, agaiIl3t the order of 1\1, N. Roy, Deputy
Magistrate of Bhagalpore, dated Deo 22, 1904.

(i) (1900) 4 C. W. N. 226. (2) {1880j I. L. R. 6 Cal. 88.
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Where the petitioner had eight dllY~ before the institution of proceedings 19011
under s. 145 of the Criminal Prooedure Code bean put in possession of a p'Jr. IIABOIl1l8.
tion of the disputed plots of land by the Oivil Court in. exeoution of 1Io deoree
establishing his rights to the same. OBllrUlUL.

H-ld. it was the duty of the Magistrate in the proceedinge under s. 145 of REVISION.
the Code of Criminal Prooedure to find possession of that portion iu acccrdance
with the deoree of the Civil Court. 82 O. ';98=2

The order so far as it direots the atta.chment of the disputed land covered by 0,. L. iL 761.
that decree is without iurisdiotioll..

[Ref. 38 Cal. 83=10 C. W. N. 257=2 Cr. L. J. 670=2 C. L. 1. 271: Dist. 81 Mad. 416
=4 M. L. T. 189=8 Or. L. J. 892: Dis. 1914 M. W. N. 798=24 1. 0.967=16
M. L. T. 52=15 Cr. L. J. 1159: Ref. 53!. O. 936=300. L. J. 1~S=2S O. W. N.
982=20 Cr. L. J. 840.]

RULE granted to Gulraj Marwari, the second party to a proceeding
under s. 145 of the Oode of Criminal Procedure.

The facts are briefly these:-The subject matter of dispute was with
regard to certain contiguous plots of land in the town of Bhagalpore. One
of those plots. was purchased by. the petitioner, Gnlrai Marwari, at a sale
in execution of a decree of the Oivil Court against one Kali Mahare and
was put in possession thereof, some eight ilaY!l before the institution of
these proceedings. There were, however, several places in different parts
of this plot, which were alleged to have for a long time been in possession
of the public, e.g., there was an Imambara where tazzias and flags were
prepared and kept, and prayers said, by the local Mahomedans at the time
of the Moharrum festival; an akhra. in the shape of a brick-built platform
used both by the Hindus and Mabomedans for athletic exercises; and there
were also some graves, Sheikh Bhatoo and others (the let party) were in
charge of these places on behalf of the public.

[797] As there was a likelihood of a breach of the peace in respect of
these plots, proceedings were instituted by the Deputy Magistrate of
Bhagalpore, under s, 145 of the Oode of Criminal Procedure. Kali Mahara,
who had been examined by the 1st party, admitted that he was never in
possession of those places, which were used by the local Hindus and
Mahomedans, But they were included within the boundaries of the land
sold to the petitioner in execution of the Civil Oourt decree.

The petitioner expressed his willingness to keep the Irnambara intact,
to give it a frontage towards the main road, and to reserve some lands on
all sides.

'I'he Magistrate held that he had no jurisdiction to enter into these
matters in a proceeding under s, 145 of the Oode of Criminal Procedure,
and he found that part of the land in dispute was in the possession of the
petitioner as representative i.n interest of Kali Mahara, and part in the
possession of the 1st party as representatives of the local Hindu and
Mahomedan communities, and that it was difficult for him to arrive at a
definite conclusion as to the exact quanbity of land in possession of the
disputants, and he accordingly directed that the whole of the disputed land
be attached under s, 146 of tile Code, until a Court of competent jurisdic
tion determined the rights of the parties thereto, relying upon the authorit;.y
of Ka.tras-Jherrla,hOoal Oo~p((.ny v. Sibkrishta Daw it Company (1).

Against that order the petitioner moved the High Court and obtained
this rule to shew cause why the aforesaid orli':x under s. 146 of the Criminal
Procedure Code should not be set aside.·

Babu Dasharathi Sanyal, for the petitioner.
g~l:l.b:\ Mahomed Ish/ak, for the o.pposite party.~___ _ __

(1) (1894.) I. L. R. 22 Oal. 29'1.
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t90B HENDERSON AND GEIDT.n. In thie case there was a dispute under
~{ABOB 118. s, 145 of the Criminal Procedure Oode with regard to certain contiguous

plots of land. It appeared that on the 4th October 1904, some eight daya
~~:~~~: before the institution of the enquiry in this matter, the petitioner was put

__ in possession of one of these plots in execution of a decree obtained by
32 0: 796=2 him in the Civil Oourt [798] establishing his right to such plot. Evidence

0•. L..... 761. of this decree and of the possession given under it, was placed before the
Magistrate; but in spite of this, he made an order under f!l. 146 of the Oode
attaching all the plots including the plot covered by the Civil Oourt decree.

So far as the order has directed the plot covered by the decree to be
attached it is without jurisdiction. It was the duty of the Magistrate to
have found possession in accordance with the decree of the Civil Court,

A rule was granted with reference to thil'l point and it must be made
absolute and the order made by tho Magistrate modified accordingly,

Rule absolute.

32 O. 799 (=9 C. W. N. 448.)

[799] 'ORIGINAL CIVIL.
Before Mr. Justice Stephen.

OHANDRA KALI DAREE v. E. P. OHAPMAN.*
[13th, 14th, 16th, 19th December, 1904 and 14th February, 1905,]

Limitation-Limitationl Act (XV 0/ 1877) s. 10, art. 4a-Negotiable Instrum,nt,
Act (XXVI of 1881) sa. 9, 5e-Fulla in Court-Secretarl/ of State ana Court
olficers if trustees-FJrgea endorsementon Government Prom.issory notes- Holaer
in due courser-Deject o] title o] holder.

By a eonsent deoree dated 1829, certain Government promissory notes valaed
at Rs, 60,000 were paid into Court for the benefit of X and otherH.

X died in 1884, leaving two sons, both of whom ~fterwards died unmarried.
Subsequently Y applied for a. sub·divi~ion of the Dotes, whioh wa.s done by the
Registra.r of the Sudder Dewsni Adalut. Thereafter one of the notes was lost.
Y died without issue, bl1t left two widows, A and B.

In 1885 A and B brought a.suit against the RegiHtrar to reoover the lost note,
and the Registrar was direoted to recover and retain the lost note. The Regis
trllor then stopped the oiroulation of the note, and from an enquiry made at the
Comptroller-General's offioeascertained that the note stood in the name of C.

A subsequently died in 1894, and afterwa.rds in 189a B brought the present
~uit ag~inst the Registr~r, Seoreta.ry of State, and C alleging fraud on the part
of the servants of Comptroller-Geller~l's office,

Hela. that the Government wa~ not a. trustee for B and th~t the negligenoe
oommitted by the Comptroller-General in 1853 W~8 barred by limitation.

Hunsra] v. Ruttonji (1) distinguished.
[Not Fol. 36 Oal. 239.]

This was a suit im;tituted by Rani Chandra Kali Dabee, the Bole
surviving widow of Bajpai Raja Gangesh Ohunder Roy, deceased, to have
it declared that the defendant, tho Hegistrar on the Appellate side of the
High Oonrt, was entitled on benal] of the plaintiff to recover certain
promissory notes No. 020176 of the year 1842 and 1843 for rupees 4,100,
from the defendant Jeebun Krista Roy, or an equivalent note, or the prin
cipal from the defendant tF.~ Secretary of State for India in Council, for
the [800]')urposeF'. of the said trust, and that the defendant the Registrar
was entitled to recover from the defenc1~Ilt the Sec~etary of State for India

• Origina.l Civil Suit No. 89g of 1998.
(1) (1899) I .. L. R. 2~ Bo;n. 65.
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