
32 Cal. 756 INDIAN HIGH COURT REPoR·rs [Yol.

1906
MARCHI!!.

A "PELLATn
OIVIL.

820.'149=9
O. W. B. 466
=1 C. L. J.

176.

Full Bench case, and another law for the parties in the present
case. That does not seem to me to be right. If the defendant's
contention be sound, the Court must, for all time, perpetuate an injustice,
by saying the section is a bar, when the law says it is not a bar. I do
not desire to be understood as saying that a point of law can never
constitute res [udsctua,

The decision of the DIstrict Judge must be reversed and that of the
Subordinate Judge restored with costs.

HOLMWOOD J. I concur.
AppeibL aLLowed.

32 C. 7B6 (=2 C. L. J. 105=9 O. W. N. 911-~2 01'. L. J. /1;59.)

[756] ORIMINAL REFERENCE.
Before Mr. Justice lvlookerjee nncl Mr. Justice Caspers»,

HAIDAl{ AI,I v ABRlJ MIA.*
[17th May, 1905.]

DeJamIJtsoa-Volul1tarfl ~t/lteme7lt·, by witne,s-Priviicge n/ witness-Malic~.-False
Evid,mce-PclI/l1 Code (Act XLV of 1860), s flOO-Evidence Act (I of 1872),
s. 132.

A witness, who being actuated by malicious motives makes a voluntary and
irrelevant stl\tement not elioited by any question put to bim while under
examination to injure the reputation of another, commits an offenoe pun isha
ble under s. 500 of the Penal Code.

Moher Sheikh v. Qucct,-Empress (1) followed.

Woolfun Bib;' v. Je.larat Sheikh (2) di'ou"~ed.

[Dist. 14 Cr. L. J. 100=1R 1. O. 660=1'{ O. W. N. 297. Ref. 40 Oa.l 433; lin lYhd.
!l16; '1 I. C. 803=l1i C. W. N. 905 cc14 O. L. J. ',:1; 59 I. O. 143=82 C. L. J. \)4
=24 O. W. N. 982==22 Cr. L. J. 31.]

REFERENCE under s, 438 of the Code of Criminal Procedure.
In a criminal case instituted against one Haidar Ah for being in pos

session of false weights, Abru Mia, tho complainant, was examined as a
witness, and, while under cross-examination he voluntarilv made It state
ment to the effect that' llairlar harl been beaten bv one Kanu wit}: a
wooden shoe.' 1"01' thir; objectionable statemontflaidal' subsequently
brought a charge of defamation ,Lgainst Abru,

The Extm Assistant Commissioner, who tried tho case, fauna that
Abnl had voluntarily made that statement to injure tho reputation of
Haidar and that the statement, was deliberately false; and he accordingly
convicted Abru under 5. 500 of tho Penal Code and sentenced him to
pay a fine of Rs, 50, in default to undergo simple imprisonment for one
qrontb.

The Officiating Deputy Commissioner of Caehar, on an applica
tion by Abru, made ,L report under s, 1138 of tIle Code of [757] Criminal
Procedure for the orders of tho High Court, wi th a recommendation that
the aforesaid conviction and senaencc might be set aside on the g1'OUn~h5,

which he stated as follows :
~ <

.. That in my opinion the alleged statement made by the appfioant was privi
leged under section HIll of the Evidenoe Aot, and that it WIIoS made in answer to a ques
tion put to the witnesses in the course of 30 judicial proceeding The reoent ruling of

• Criminal Reference No 97 of 190ri, by W. M. Kennelly, Offlciatlng Deputy
Commissioner of Ol\ohar, dlloted Aptil 26, l\JOfJ.

(1) (1893) 1. L, H. 21 Cal. 392. (2} (18.98) 1. L. R. 27 C1lo1. 262.
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the Caloutta High Court in the case of Woolfutl Bib; v. Jesa'fat Sheikh (I) appear~ to
be appl ioable to the facts of this case. l a that it was held that a witness canuot be 1905
prosecuted under secbion 500, I PO., for a releva.nt statement "neged to be defamatory MA. Y 17.
made in the couese of giving evidenoe in Court. In the present Clue the alleged shoe-
beating incident cannot be said to be absolutely irrelevant to the issue as it was in- CRIMINA.L
troduoed with reference to the proceedings of the panchayat regarding Which the ap- REFERENOB.
plioant was being questioned. I therefore report; the case under seotion 411S. Criminal --
Prooedur~ Code, and recommend that the eonvlction and senteuce mentioned above 3200'l5~=2
be set aaide, 105~9'0 'W

The Magistrate, who passed the order recommended for revision, has-nothing to It 911=' 0;
add to his judgmeut by way of 6xplauaotion .. L. J. 159.•

No one appeared on this reference.
MOOKERJEE AND CASPERSZ JJ. The question before us in revision

is whether the Itpp licant, Abru Mia, WItS properly convicted under sec
tion 500 of the Indian Penal Code.

'I'ho Iacts found are these: -In a case concerning f[tlse weights, in
which one Haidar Ali was the accused, the applicant (who was the com
plai nant) deposed as a witness. He was asked:

(i) wnebher he knew one Kanu,
Oi) whether Haidar Ali had hl1c1 any quarrel with Kanu, and

(iii) whether Kanu had asked pardon of·Haidar Ali in a prm<5hayat.
'I'he convicting Magistrate goes on to say: .::' The alleged objection

able statement WlM5 apparently made in continuation of the third question
and not in answer to any put by the pleader cross-examining him." The
!'itatement so made W[LS.

" Accused (Fhidal' Ali) admitted iI! tho pr/mch"?!II.t that Kauu beat him
with a wooden shoe."

'I'his was a [~~Ise and very dola.matorv stabement. 'I'hero was no
lJit,nchnyo.t. 'rhus tho applicant has becn couvicted uudor section 500 of
the Indian Penal Code.

[758] We are not disposed to interfere in this matter."
'rhe ruling in Woolj1ln Bibi v. Jeso.rnt Sheilch (1) is no doubt in favour

of the contention toat Abru Mia should have been prosecuted for giving
false evidence, and not for the offence of defamation. But that case
makes no reference to section 132 of the Evidence Act, the proviso to
which bas been construed in Moher Sheikh v. (J1teenEmpress (2) to be not
applicable to voluntary statements. On the other hand, some Bombay
and Madras authorities, for instance (JneenEmpress v, Babaji (3), Queen
Empress v. B!lkriskn!. Vithal (4), 1Ylanje,?!(!, v . Seslui Shetti (5), go very
much further than the above first cited ruling, and apply the English rule
(of protection against indctmcnt for defamation) to witnesses in this
country, But that rule is stated in Odger's work on Libel and Slander
(4th Edn. p. 227) to he subject to certain qualifications: "A remark made
by a witness in tIle hox, wholly irrelevant to the matter of enquiry,
uncalled for bv any question of COUlJs'Jl, and introduced by the witness
maliciously for his own purpose, would not be privileged. '

We think that even according to the above rule, as limited, Abru
Mia has been rightly convicted. His voluntary statement as .to shoe
beating was not ravelant, to the issue whether Haidar Ali was found to be
in possession of 'false weigh's. It was not elicited by the pleader putting
questions to Abru Mia. Again, it is perfectly clear, from the judgment of
the Magistrate, that Abru Mia was actuatElP by malicious motives against

---~..-e ----
(1) (1893) I. L. R. 27 Cal. 262. (i) (1898) I L. R. 17 Bom. 573.
(2) (18913) I. L. R. 21 Cal. 392. (5) (1888) I. L. R. 11 Mad. ~77.

(3) (1892) I. L. R. 17 Bom. 127.
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t90B Haidar Ali, who is a wholesale dealer in the bazar, against whom the retail
MAY 17. sellers have combined.
o Then, the case of Moher Sheikh s, Queen.Empress (1) is directly in
R;~r:~o~ point, and we follow that authority.

. We, bhorefore, decline to interfere.
sa 0:-786=2
0. L. ".108=

90. W. N.
911=2 Or. L.

J.459.

Oonviction upheld.

32 C. 759 (=9 O. W. N. 520·,,201'. L. J. 259.)

[759] CRlMlNAL REFERENCE.
Before Mr. Justice Henderson a'YuZ Mr. Justice Geidt.

EMPEROR v. AUDUTJ HAMID.*
[24th March 1905.]

ThutnlJ-mark-Thurnb.mark, wvidentiarll value of-Bl1/,rred impressiotl.s-ExpeT~

opinion, grounds oJ... Judgp.-Jury-,PoweT of ,l"dge to question the btTy-OrimitltJl
Procedure Code (Act V of 1~\J8) s. ~30:\.

Where oerualn thumb impressions were blurred. and many of the cbarae
torhtic marks, therefore. lar. from clear. thus rendering it difficult to trace the
feature>. enumerated by an expert Be showing the idonti(;y of the impressions.
and the Court could only find a distinct similarity in Rome respects, II. g.•
pattern and central oore :-

Held that she Jur y were not wrong in refusing to aoeept the opinion of the
expert.

Per Gei,tt J. A Jury mfloY decline to accept the opinion of an expert without
the corroboration of thoir own intelligence as to the reasons which guided him
to h;A oonolusion with respect to the idontity of the impressions

Per Henderson J. It is only when it is necessary to ascertain what the
verdict really is that A. 303 of the Oriminal Procedure Code justifies the
Judge in putting questions to the Jury.

Where, therefore, on flo oharge under 9. 82 (c; ofthe Registration Aot (III of
1877). the verdict was a plain and simple one of not guilty, the Judge wa.s
not empowered to ask the Jurors whether they found th,at the thumb impres.
sion on the bond alleged to have been forged was that of the accuacd.

[Ref. \J P. It. H114Cr.; FaL 27 1. C. 900=16 Cr. L. J. 228.]

CmMINAT~REFRRRNCR
'1'110 accused, Abdul Hamid, was alJegoc1 to have falsely personated one

Moshrol Ali, and in such assumed cl.aracter to have admittec1 the execu
tion of a boud puruorting to have been made in favour of one Garon Ali,
his cousin's husband, and to have presented the same for registration on
the Gth November 1902 before the Sub-Registrar of Adhunagar. It
appearod that on the 11th instant, the real Moshrof Ali went to [760]
the ;~ub-Registri1r, and lodged a written' complaint before him that
some person, not named, had falsely personated him and got the said
bond registered, upon which an inquiry was held resulting in criminal
proceedings boin.; instituted against the accused and certain others. The
accused was not, however, arrested til1 the 18th fjeptember 1904, and he
was committed for trial on the 7th December last.

He was in clue course tried before the ~;e55ions Judge of Chlttagong
and a Jury on a charge under s, 82 (c) of the Registration hct (IIi of 1877).

During the trial one Mahomed Amin, a Sub-Inspector in the Criminal
Investigation Department of tlJe office of the Inspector-General of Police,

Criminal Reference No.3 of 1,J05 by B. K. Mulliok, Ses810ns Judge of Chitta
gong. dated IlSrd January 1905.

(1) (1893) I. L. R. 21 Cal. 892.
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