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Full Bench case, and another law for the parties in the present
case. That does not seem to me to be right. If the defendant’s
contention be sound, the Court must, for all time, perpetuate an injustice,
by saying the section is a bar, when the law saysibis not a bar. I do
not desire to be understood as saying that a point of law can never
constitute res judicata,

The decision of the District Judge must be reversed and that of the
Subordinate Judge restored with costs.

HouMwoop J. I concur.

Appecl allowed.

B
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[756] CRIMINAL REFERENCE.
Before Mr, Justice Mookerjee amd Mr. Justice Caspersz.

HAIDAR ALT v. ABRT Mia*
[17th May, 1905.]
Defamatson—7V oluntary statement” by witness—Priviicge of witness—Malics— False
Buidence—~Penal Code {(Act XLV of 1860), s. 500—HKvidence Aci (I of 1872),
s. 182.

A witness, who being actuated by wmalicious motives makes a voluntary and
irrelevant statement not elicited by amy question put to him while under
examination to injure the reputation of another, commits ar offence punisha-
ble under s. 500 of the Penal Code.

Moher Sheskh v. Queen-Empress (1) followed.

Woolfun Bibi v. Jesarat Sheikh (2) discnssed.

[Dist. 14 Or. Li. J. 100==18 1. C. 660=17 C. W. N. 297. Ref. 40 Cal 433 ; 36 Mad.
26; T1.C.803=16C. W, N. 996 =14 C. Ln. J. %) ; 59 1. C. 143=82 C. L. J. 94
=24 0. W. N. 992=22 Cr. L. J, 31.]

REFERENCE under s. 438 of the Code of Criminal Procedure.

In a criminal case instituted against one Haidar Ali {or being in pos-
session of false weights, Abru Mia, the complainant, was examined as a
witness, and, while under cross-examination he voluntarilv made a stabe-
ment to the effect that ‘Iaidar had been beaten by one Kanu with a
wooden shoe.” For this objectionable statement Haidar subsequently
brought a charge of defamation against Abru,

The Extra Assistant Commissioner, who tricd the case, found that
Abru had voluntarily made that statement to injure the vepubation of
Haidar and that the statement was delibeorately false ; and he accordingly
convicted Abru under s 500 of the Penal Code and sentenced him to
pay a fine of Rs. 50, in default to undergo simple imprisonment for one
mionth,

The Officiating Deputy Commissioner of Cachar, on an applica-
tion by Abru, made a report under s. 438 of the Code of [757) Criminal
Procedure for the orders of the High Court, with a recommendation that
the aforesaid convietion and sentence might be sct aside on the grounds,
which he stated as tollows : . . .

** That in my opinion the alleged statement made by the applicant was privi-

leged under section 132 of the Kividence Act, and that it was made in answer to a ques-
tien put to the witnesses in the course of a judieial proceeding The recent ruling of

—_— i

* Orimiﬁa] Reference No. 97 of 1905, by W. M, Kennedy, Officiating Deputy
Commissiomer of Cachar, dated April 26, 1905.

(1) (1893) L L, K. 21 Ual. 893, (2) {1899) L L. R. 97 Cal. 262.
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the Caloutta High Court in the ease of Woolfun Bibi v. Jesarat Sheikh (1) appears to
be applicable to tha facts of this case. Tr that it was held that a witness caunot be 1903
prosecated under section 500, I P ., for a relevant statement alleged to be defamatory Mav 17.
mads in the course of giving evidence in Court. In the present case the alleged shoe-

beating incident cannot be said to be absolutely irrelevant to the issue as it was in- CRIMINAL
troduced with reference to the proceedings of the panchayat regarding which the ap- EFERENCE.
plicant was being questioned. 1 tharefore report tha case under section 488, Criminal T RE—
Procedure Ocde, and recommend that the convictioa and sectence mentioned above 3200' 15."'2

ba sot aside. 105_9 cJ.w
The Magistrate, who passed the order recommended for revision, bas nothing to N, ﬁi:} cr.
add to his judgment by way of explanation *' L. J. 359.

No one appeared on this reference.

MOOKERJEE AND CASPERSZ JJ. The question before hsin revision
is whether the applicant, Abru Mia, was properly convieted under sec-
sion H00 of the Indian Penal Code,

The facts found are these: —In a case concerning false weights, in
which one Haidar Al was the accused, the applicant (who was the com-
plainant) deposed as o witnoss, He was asked:

i) wnether he knew one Kanu,

(i)  whether Haidar Ali had had any quarrel with Kanu, and

(iii) whether Kanu had asked pardon of *‘Haidar Al in a panchayat.

The convieting Magistrate goes on to say: —" The alleged objection-
able statement was apparently made in continuation of the third question
and nob in answer bo any pub by the pleader cross-examining Wm.” The
statement so made was.

“ Accused (Haidar Ali) admitted in the panchayat that Kanu beat him
with a wooden shog.”

This was a {alse and very defamatory statement. There was no
pamchayat, Thus the applicant has been convicted uandor section 500 of
the Indian ’enal Code.

[758] We are not disposed to interfere in this matter.”

The ruling in Woolfun Bibi v. Jesarat Sheilh (1) is no doubt in favour
of the contention that Abru Mia should have been prosecuted for giving
false evidence, and not for the offence of defamabion. But that case
makes no reference to section 132 of the Tvidence Act, the proviso to
whieh has been construed in Moher Sheikl v. Queen Empress (3) to be not
applicable to voluntary statements. On the other hand, some Bombay
and Madras authorities, for instance (Queen Empress v. Babugi (3), Queen-
Empress v. Balkrishnt Vithal (4), Manjoye v. Sesha Shetti (5), go very
much f{urther than the abave first cited ruling, and apply the English rule
(of protection against indictment for delamation) to witnesses in this
country. But thab rule is stated in Odger’s work on Libel and Slander
(4th Bdn., p. 227) to be subject to certain qualifications: A remark made
by a witness in the bhox, wholly irrvelevant to the matter of enquiry,
uncalled for by any question of counsel, and introduced by the witness
maliciously for his own purpose, would not be privileged. ’

‘We think that even according to the above rule, as limited, Abru
Mia has been rightly convicted. His vpluntary statement as ito ghoe.
beating was not revelant to the issue whether Haidar Ali was found fo be
in possession of false weights. It was not elicited by the pleader putting
questions to Abru Mia. Again, it is perfectly clear, from the judgment of
the Magistrate, that Abru Mia was actuated by malicious motives against

. —_———
(1) (1899) L. L. R. 27 Cal. 262. (4) (1898) I L. R. 17 Bom. 573.

(2) (1898) I. L. R. 21 Cal. 892. (5) (1888) I. I. R. 11 Mad. 477.
(3) (1892) L. L. R, 17 Bom. 127.
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1905 Haidar Ali, who is a wholesale dealer in the bazar, against whom the retail
May 17. sellers have combined.
— Then, the case ol Moher Sheikh v. Queen-Empress (1) is directly in
OBIMINAL : .
REFERENGE, point, and we follow 'Ghe!;ﬁ a;uth‘m ity.
_— We, therefore, decline to interfere.

82 C-786=—2 Conviction wpheld.
0 L. J. 10B= .

9C. W. N,
9“;-‘*}]:;- L. 32 €. 738 (==0 C. W. N. 5202 Cr. L. J. 289.)

[759] CRIMINAT, REFERENCE.
Before Mr. Justice Henderson and My, Justice Geidt,

EMPEROR v. ABDUT HAMID.*
[24th Mareh 1905.]
Thymb-mark—Thumb-mark, evidentiary value of—Blurred impressions—Expert

opinion, grounds of---Judge—Jury— Power of Judge to question the Jury—Criminal
Procedure Code (dei V of 1598} 5. 303,

Where certzin thumb impressions were blurred, and many of the charac-
toriatic marka, therefors, far from clear. thus repdering it difficuls io trace the
teatures, enumerated by an expert a3 showing the identity of the impressions,
and the Court could only find a distinet similarity in some respects, 6. g.,
pattern and central core :—

Held that she Jury were not wrong in refusing to accept the opinion of the
expert.

Per Geidt J. A Jury may decline to acscept the opinion of an expert without
the corrobaration of their own intelligence as to the reasons whieh guided him
to his oconelusiom with respect to the identity of the imprissions

Per HendersonJ. It is only when it is necessary to sscertain what the
verdiot really is that s, 803 of the Criminal Procedure Code justifies the
Judge in putting questions to the Jury.

Whera, therafore, on s charge under «. 82 (¢} of'the Registration Aot (III of
18717), the verdiot was a plain and simple one of not guilty, the Judge was
pot empowered to ask the Jurors whether shey found that the thumb impres.
sion om the hond alleged to have been forged was that cf the accused.

[Ref. 0 P. R. 1914 Cr.; Fol. 27 1. C. 900=16 Cr. L. J. 228.}

CRIMINAT, REFERENCE,

The acensed, Abdut Hamid, was alleged to have {alsely personated one
Moshrof Al{, and in such assumed chiaracter to have admitted the execu-
tion of a boud purporing to have been made in favour of one Garon Al,
his cousin’s husbaud, and to have presented the same for registration on
the 5th November 1902 hefore the Sub-Registrar of Adhuna,ga.r It
appeared that on the 11th instant, the real Moshrof Al went to [760]
the ©ub-Registrar, and lodged a written’ complaint ‘before him that
gome person, not named, had falsely personated him and got the said
bond registered, upon which an inquiry was held resulting in criminal
proceedings being institubed against the accused and certain others. The
accused was not, however, arrested till the 18th September 1904, and he
was commitbed for trial on the Tth December last.

He was in due course tried before the Sessions Judge of Chitbagong
and a Jury on a charge under s. 82 (¢) of the Registration Act (I1T of 1877).

During the trial one Mahomed Amin, a Sub-Inspector in the Criminal
Investlgatlon Departmenb of the office of the Inspector-General of Police,

Criminal Reference No. 3 of 1905 by B. K. Mulliok, Bessions Judge of Chitta-
gong, dated 23rd January 1905.

(1) (1899) L. L. R. 21 Cal. 892.
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