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Before Sir I'rancis V. Maclean, K.C.I.E., Chief Justice, and
My, Justice Holmawood.

AUIMUNNISSA CHOWDHURANI v, SHAMA CHARAN Rov.*
[18th March, 1905.]
Res judicata— Malters en issue—Issue of law erroncously decided—"auscs of aclion.

In a pravious suit for rept against a permanent tenure-hoider in a per-
manently settled area:—

Held, following a ruling of the High Court, that the plaintiff could recover
interest on the arrears only at the rate of 12 per cent, per annum as s. 67 of the
Bengal Tenancy Act controlled s. 179 of the Act and was a bar to his recover-
ing at the high rate mentioned in the kabuliat.

The ruling referred to was subsequently overruled by a Full Bench.
In a subsequent suit between the same parties on the same kabulial for rent
for a subsequent period :—

Held, that the case must be decided upon the law as it stood when judgment
was pronounced, and that the plaintiff could vecover the larger sum for inte-
rest ; the desision in the previcus suit would pot be res judicata. The subse-
quent suit having been brought on a fresh cause of action, no question as to
the construction of the kabulia¢ had arisen, and thelaw since the dceision
of the former suit. had been determined by judicial decision to be other.
wise than what it was formerly regarded to be.

A point of law may constitute res judicata.

Parthasaradi Ayyangar v. Chinna Krishia Ayyangar (1) Chamanlal v.
Bapubhat () Venku v. Mahalinga (3) Ras Churn Gh®ss v. Kumal Mohon
Dutta Chaudhuri (4), apd Bisknu Priya Chowdhurani v. Bhaba Sundari Debya
{5) referred to.

Gowri Koer v. Audh Koer (6), aud Phundo v. Jangi Nath (1) distingaished.

‘Ref. 9 0. C. 243; 30 Mad. 461==17 M., L. J. 250 : 44 P. R. 1908 ; Fol. 29 Mad. 923.]

SEcONDD Appeal by the plaintiff Alimunissa Chowdhurani,

The plaintiff was the putnidar of mehal miuza Deoli in the
permanently settled district of Murshidabad. Some lands within [750]
the sald mehal were taken in durpuin: settlement by the defendants
3hama Charan Roy and others from the plaintitt on the 18th Aghrayan
1294 at a yearly rent of Re. 785, The durpuini kabuliat provided, amongst
other matters, that the rent was to be paid in twelve monthly kists, and
that in the event of making a breach of kist the durputnidars should con-
tinue to pay interest at the rate of Rs. 2 per cent. per month on the
amount of the kist in arrear. The plaintiff brought the present suit in the
Court of the Subordinate Judge on the 14th-May 1902 for arrears of dur-
putni from Bysack 1306 to Chait 1308 with interest at the rafe ol Rs. 2
per cent. per month and for cesses,

The defendants pleaded inter alic that the question of the rate of
interest on arrears of rent demandable by the plaintift  was res judicate by
virtue of the decision of the District Judge of Berhampore in a previous suib
between the parties in respect di arrears ol rent due under the durputni

* Appeal from Apvellate decree No. 98 of 1903, adainst the decioe of 4. I1. Webster,

Officiating District Judge of Murshidabad, dated November 7, 142, m:difying the
decree of Jadu Nath Ghose, Subordinate Judge of that distriet, dated Juiy 25, 1202.

(1) (1883) I. L. R. 5 Mad. 304. {5) (1900)1. L. R. 28 Cal. 918.
(2) (1897) L L. R. 22 Bom. 669. {6) (1884) 1. L. R. 10 Oal. 1087.
{8) (1888) I. L. R. 11 Mad. 893. (7) (1898) L L. K. 15 Al, 337,

(4) (1897) 1 C. W. N. 687.
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kabuliat for a prior period. The plaintiff had brought a suit against these
defendants in 1898 in the Court of the Subordinate Judge for arrears of
rent due for 1304 and the first part of 1305 in respect of the durpuins with
interest at the rate of Rs. 2 per cent, per month and obtained an ex parte
decree against whieh the defendants appealed to the Distriet Judge. The
Appellate Court held that the provision in the kabuliat as to the rate of
interest was in contravention ol sections 67 and 178 of the Bengal Tenancy
Act, and that interest on the rent could only be claimed st the rafe of 12
per cenb. per annum and he modified the decree of the Subordinate Judge
aceordingly. An appplieation for review of his judgment was rejected, and
the decree of the District Judge became final. The defendants pleaded
that the plaintiff wasnot entitled to interest on the arrears of rent at a
higher rate than 12 per cent. per annum.

The Court of first instance overruled the plea of res judicata on the
ground thas, since the final decigion in the previous swt a Full Bench of
the Caleutta High Court in the case of Matangini Debi v. Mokrura Bibs (1)
had held that the provisions of sections 67 and 178 of the Bengal Tenancy
Act were inapplicable to a permanent moka,ra.rl leage granted by the
holder of a permanent [751] tenure in a permanently-settled area, and
awarded the plaintiff interest on the arrcars of rent at the rate claimed.

Ou appeal by the defendants the learned Distriet Judge held that the
matter was res judicarr notwithstanding the subsequent decision of the
Full Bench to the contrary and gave the plaintiff interest at the rate of
12 per cent. per annum.

The plaintift appealed to the High Court.

Babu Nualini Ranjon Chatterjee (Babu Nagendra. Nath Mitter with
him) for the appellant. The question is, does the judgment in the previous
sult on the question of the rate of interest claimable operate as res judicata
in the present suit which is for rent due for a subsequent period. An
erroneous decision on a pure point of law cannot operate as res judicaia ;
this point was left open in Rwr Chawrn Ghose v. Kumud Mohon Dutta
Chuudhirs (9) where the question was a mixed question of law and fach ;
sec page 690. In the present case the question is a pure question of law,
and the decision thoreon in the previous suit cannot be ves judicatu |
Chamanlal v. Bapubliii (3), which was distinguished in Bishnu Priye
Chowdhwrani v. Bhiba Sunidari Debye (4), where also the question was a
mixed question. Here in the previous case the sult was in the first
instance decided ex-parie so that there was no issue, and the case did not
decide the question of rate of interest payable in future ; it cannot there-
fore bo ires judicata on the guestion of vate of intierest in hhe present suib,
which is for rent for a subsequent period. Meaharajo Jotindra Mohun
Tagore v. Shumbhw Chunder Bhuttach«rjce (5). The Distriet Judge in the
previous case held that section 67 of the Bengal Tenancy Act is applicable
to a permanent tenure and disallowed interest at the contract rate. 11
that is erroneous it carmot be res judicuta. Gowri Roer v. Audh Koer (6)
and Phundo v. Jung: Noth (7) are distincuishable, as in them the very
point that had been previously decided was sought to be re-opencd.

Dr. Rashbehary Ghose "(Ba,bu Sarade  Prosanna Roy with him) for
the respondenh The question is res Judwat(z Rai Chawrn [752] Ghose v.

(1) (1901) 1. L., R 29 Cal. 674. 5 (1837) 4C. W.N. 48. *
(2) (189%)1 C. W. N. 687. (6) (1884) 1 T. R. 10 Cal, 1087.
(3) (1887) 1. I R. 22 Bom. 669. (7} (1s93) 1. L. R, 15 AL 397,

(4) (1500) I. L. R. 48 Cal. 318.
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Eumud Mohon Dutte Chaudhuri (1), Bishnu Priye Chowdhurani v.
Bhaba Sundari Debya (2). In the present case the question is whether
the stipulation in the lease as to the rate of interest is valid or not-—that
was decided in the negative in the previous case. Section 13 of the Code
of Civil Procedure is clear on the point ; the particular issue in the present
case, vi2., whether the stipulation is binding on the lessee or not was In
issue in that case. The section makes no difference between issues of fact
or of law. The previous decision that interest is payable only at the lower
rate s res judicata ; Chand: Prasad v. Maharajo Mahendra Mahendra
Singh (3) see page 118. Perpetuating error is an evil, but the rule of ves
Jjudicaie is based on the very sound principle that there should be an end
to litigation. In Phundo v. Jangi Nath (4), which dissented from Partha-
sarads Ayyangar v. Chinmakrishna Ayyangur (5), the issue was on a pure
question of Hindu law. This last case was a very peculiar case, see ab
page 310 of the report. The law of res judicain is {ar more comprehensive
than estoppels by verdict which not only refer to estoppels at Common
Law, but includes also estoppels in Chancery. The last menfioned case
was dissented from in Bwi Churn Ghose v. Kumud Mohon Dutta Chau-
dhuri (1) and Bishnw Priya Chowdhurans v. Bhaba Sundari Debya (2).

Gowri Koer v. Audh Koer (6) was a cage of a pure question of law, The
case would no doubt have heen different, if the Legislature had passed
a new enactment in the meanwhile, When the Legislature passes a new
enactmont the law is altered and the rights of parties are changed. But the
Full Beneh did not lay down any new law, it only construed the existing
law. Suppose a patticular decision is arrived at relying on a ruling of the
High Court; next ycar anotber Division Beneh gives the opposite decision. Can
the parties in » later suib re-agitate the question relying on the later deei-
sion. The word used in section 13 of the (ivil Procedure Code is ** issue 7
under the Code issues are of two kinds, of fact and of law; the contention
of the [753] other side means that you must read into the Act words that are
not there. Chamanlal v. Bupubhar (7) is clearly distinguishable; there no
question of right was concerned ; it only decided what particular article of
the Limitation Act applied. Dawid v. Grish Chunder Guha (8) related to
a pure question of law, namely, whether jalkar was immoveable properby.
The fact that the rent in this suit is lor a subsequent period makes no
differcnee, 1% nob being suggested thab the rights of parties have since been
altered by act of parties or by the Legislature. Reecurring rights and obliga-
tions are as much, perhaps more so, within the operation of the rule of
res judicata, as any other rights and obligations. Nubo Doorga Dosse v.
Fyz Buksh Chowdhry (9). Take the case of construetion of a will or any
other document,

Babu Naleni Eanjan Chatterji in reply. In Dovid v. Grish Chunder
Guhae (8) the question now under discussion was not raised,

Cur. wdv. vult,

MacLeaN C.J. This is a suit for ront. The defendants are per-
manent tenure-holders in permanently-setbled area. Under their kabuliot
they contracted to pay interest on arrears at the rate of twenty-four per cent,
per atmum, The only question on the appeal is whether they can recover

(1) (1897 1C. W. N. 687. (6) (1884) I. L. R. 10 Cal. 1087.
(2) (1900) I. L. R. 28 Cal. 318. (7) (1897) L. L. R. 22 Bom. 669,
(8) (1901)I. L. R. 24 All. 112, (8) (1882) I. L. R. 9 Cal. 188.
(4) (1884) I. L. R. 15 All 897. (¢) (1875) 24 W. R. 403.

{5) (1882) I. L., R. 5 Mad. 304.
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interest at that rate or only at the rate of twelve per cent. per anpum. 1908
Under a recent Iull Beneh decision of this Court, Matangini Debi v. MAROCH18.
Mukrura Bibi (1) it has been held that section 67 of the Bengal Tenancy —
Act does not control section 179, and that a contract for the larger sum is Argfvr;EATE
enforceable. Prima facie then the plaintiffs can recover the larger sum for _—
interest. It is, however, contended that they cannot do so, as the matter 32 C. 7588=9
is res judicate. 1t appears that, in a previous rent sui, betwoeen the same G- W. N. 386
partios, a decres was ultimately made in favour of the plaintiffs,” but with =1 g',ah J.
interest on the arrears ab the rate of twelve per cent. per annum. That )
decision was based on the case of Basanta Kumar Roy Chowdhry v.

Promotha Nath Bhuttacharjee (2), which was overruled by tho above Full

Bench case.

[75&] 1t is said that this decision bars the plaintiffs from now recover-
ing the larger amount of interest, which, on the terms of the kabuliat, is
clearly payable. T am unable to take this view : to do soc would mean
that the plaintiffs are for ever debarred from recovering that which the
law, as it now stands, and as it stood when the present case was decided,
says they are enfitled to recover. I should hresitate before coming to such a
conclusion. Cases must be decided upon the law as it stands when judg-
ment 18 pronounced, and not upon what it was at the date of a previous
suib, the law having been altered meantime. It has been conceded that,
if the law had been altered meanwhilo by Statute, the objection eould not
prevail : it is difficult to sec why it should prevail, because the law has
been since determined to be otherwise by judicial decision. The cases of
(1) Partha SaradiAyyongar v. Chinne. Krishna Ayyongor (3) and Chaman-
lal v. Bapubhei (4) and Venkn v. Muhaling. (5) are distinetly against the
defendants, whilst the observations of the Judges in the cases of Rus
Churn (those v. Kumud Mohon Dutla Chowdhiri (6) and Bishun Priyae
Chowdhwrins v. Bhiba Swndari Debyo. (T) point in the same direction.
The case of Gowri .Koer v. Audh Koer (8) s disbinguishable. 'There, in the
second suit between the same parties and relating to the same property the
plaintiff was suing upon the same cause of action as in the previous suit,
in which it had heen held, upon the construction of a cerfain deed of sale, —
purely a question of law,—that a cerbain property had not passed. The
second suit was based upon the same decd of sale and to recover precisely
the same property, and it was held that, althoush a Tfull Bench in another
case had subgequently disapproved of the previous decision, the question as
between the same partios, based upon the same causc of action and relating
to the same property, could not bs re-opened, and the mabter was res
Judicate, Again in Phundov. Jungi Nath (9) the question in both suits was
as o the wvalidity of the same adoption. But in the cage heforc us the
suit is brought upon a fresh eause of aebion, no question as to the
[755] construction of the kabuliat arises, the terms arc clear snough and
the only question is whether section 67 of the Bengal Tenaney Act is a
bar to the present claim {or interest. The law, as it now stands, says it
is not, and I think we are bound to give effect to that law : when the
previous case was decided the law was then regarded as different. To hold
otherwise would be to hold that there is one law for the parties in the

(1) (1901) L. L. B. 29 Cal 674. (69 (1897)1C. W. N. 687.,

(2) (1898) I. L. R.26 Cal. 130. (7) (1900) I. L. R. 28 Cal”s18.
(8) (1882) I. Li. R. 5 Mad. 304. {8) (1884) I. L. R.10 Cal. 1087.
{4) {1897} L. L. R. 22 Bom. 669. (9) (1898) 1. L. R. 156 All 327,

{6) (1888} L. L. R. 11 Mad. 898,

469



1808
MaRCH 18.
APPELLATE
CIVIL.

82 C."7149=39

0. W. N. 466

=10C. L. J.
176.

32 Cal. 756 INDIAN HIGH COURT REPORTS {Vol.

Full Bench case, and another law for the parties in the present
case. That does not seem to me to be right. If the defendant’s
contention be sound, the Court must, for all time, perpetuate an injustice,
by saying the section is a bar, when the law saysibis not a bar. I do
not desire to be understood as saying that a point of law can never
constitute res judicata,

The decision of the District Judge must be reversed and that of the
Subordinate Judge restored with costs.

HouMwoop J. I concur.

Appecl allowed.

B

32 C. 786 (=2 C. L. J. 105=9 C. W. N. 911 ~2 Cr. L. J. 269.)

[756] CRIMINAL REFERENCE.
Before Mr, Justice Mookerjee amd Mr. Justice Caspersz.

HAIDAR ALT v. ABRT Mia*
[17th May, 1905.]
Defamatson—7V oluntary statement” by witness—Priviicge of witness—Malics— False
Buidence—~Penal Code {(Act XLV of 1860), s. 500—HKvidence Aci (I of 1872),
s. 182.

A witness, who being actuated by wmalicious motives makes a voluntary and
irrelevant statement not elicited by amy question put to him while under
examination to injure the reputation of another, commits ar offence punisha-
ble under s. 500 of the Penal Code.

Moher Sheskh v. Queen-Empress (1) followed.

Woolfun Bibi v. Jesarat Sheikh (2) discnssed.

[Dist. 14 Or. Li. J. 100==18 1. C. 660=17 C. W. N. 297. Ref. 40 Cal 433 ; 36 Mad.
26; T1.C.803=16C. W, N. 996 =14 C. Ln. J. %) ; 59 1. C. 143=82 C. L. J. 94
=24 0. W. N. 992=22 Cr. L. J, 31.]

REFERENCE under s. 438 of the Code of Criminal Procedure.

In a criminal case instituted against one Haidar Ali {or being in pos-
session of false weights, Abru Mia, the complainant, was examined as a
witness, and, while under cross-examination he voluntarilv made a stabe-
ment to the effect that ‘Iaidar had been beaten by one Kanu with a
wooden shoe.” For this objectionable statement Haidar subsequently
brought a charge of defamation against Abru,

The Extra Assistant Commissioner, who tricd the case, found that
Abru had voluntarily made that statement to injure the vepubation of
Haidar and that the statement was delibeorately false ; and he accordingly
convicted Abru under s 500 of the Penal Code and sentenced him to
pay a fine of Rs. 50, in default to undergo simple imprisonment for one
mionth,

The Officiating Deputy Commissioner of Cachar, on an applica-
tion by Abru, made a report under s. 438 of the Code of [757) Criminal
Procedure for the orders of the High Court, with a recommendation that
the aforesaid convietion and sentence might be sct aside on the grounds,
which he stated as tollows : . . .

** That in my opinion the alleged statement made by the applicant was privi-

leged under section 132 of the Kividence Act, and that it was made in answer to a ques-
tien put to the witnesses in the course of a judieial proceeding The recent ruling of

—_— i

* Orimiﬁa] Reference No. 97 of 1905, by W. M, Kennedy, Officiating Deputy
Commissiomer of Cachar, dated April 26, 1905.

(1) (1893) L L, K. 21 Ual. 893, (2) {1899) L L. R. 97 Cal. 262.
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