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not observed, will lead to a nuisance, they must first insure that these pre-
cautions will be taken. The Town Council are under no obligation, statu-
tory or otherwise, to counteract the illegal proceedings of the respondents.”
Remarks similar to these may well be made in the present case.

For these reasons we think that the plaintiff is ensitled to restrain
the defendant from discharging the refuse liquid of his [709] factory into
the Munieipal drain. Trom the history of this case it appears that the
defendant has successfully resisted Municipal control, that he has enlarged
his factory and that he has been discharging a greater volume of refuse
liquid into the drain. It is plain that, if no injunction is issued, there will
be nothing to prevent him from aggravating the present nuisance by fur-
ther enlarging his factory and discharging still more refuse into the drain,
An injunction for permanent stoppage of the naisance is the only effectual
remedy, and we have abundance of authority for issuing an injunection in
the cases decided in England.

With regard to the question of the damage caused to the plainiff,
objections have been urged against the opinion [ormed by the Subordinate
Judge. Persistence in a proved nuisance hag been held in England to he a
just cause for giving exemplary damages, sce Pollock’s Law of Torts (6th
edition), Chapter X, 407. The defendant has certainly persisted in spite of
Municipal warning. This therefore is not a case In which the damages
awarded should be nominal. There can be no doubt that material injury
has been caused to the plaintiff, and the damages should be substantial ;
and, while holding this view, we think that the Subordinate Judge's
estimate 15 reasonable and nof oxcessive, Tor these rea%ons we aflirm the
decree of the Court holow and dismiss this appeal with costs.

Appeal dismassed.

82 C. 0.
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Before Mr. Justice Brett and My, Justice Pargiter.

DELANEY v. ROHAMAT ALI. *
[8rd March, 1905.]

Evidence—Execuior, proof of title of —Probate—Adminisiraiion, grant of —Jurisdic-
tion of Court to modify—Indian Succsssion dct (X of 1865), ss. 3, 179, 187, 260
Sale for arrearsof vent—Incumbrances, annulment of—Notice—Disclaimer—
Bengal Tenancy Act (VIII of 1885), s. 167.

Under seotions 179, 187 and 260 of the Indjan Succession Adt, where probate
of & will has besn granted, she executor, in order to bring a suit as such, is
bound to prove his title; to do which in case of dispute he must file, not
merely a copy of the grant of administration, but also the copy of the will
attached to it, the two together forming the probate as defined by section 3.

But a Court, not beivg the Court of Probate, canrot go behind the grant
and interpret and modify its terms by the provisions of the will.

In a suit for possession after annulment of an under-tenure under s. 167 of
the Bgnga‘l Tenanoy Aot, absenoe of due service of notice on a person, who in
the suit disclaimed all interest thereir, canpot prejudice the plaintifi.

. But if the application for the issue of the notice against some of the persons
jointly interested in the jncumbrance was not made within time, the whole
suit faust fail.

* Appeals from Appellate Deoree Nos. 2194 and 2748 of 1902 against the decree of
H. Walmsley, officiating Distriot Judge of Noakhali, dated July 80th, 1902, affirming
the deeres of Hari Das Bose, Munsiff of Sandip, dated May 27th, 1901.
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SECOND APPEAL by the plaintiff, Bllen Delaney.

The plaintiff instituted these two suifs as executrix to the estate of
her deceased husband on the 2nd Qctober 1899 on the allegation, that she
had purchased in the year 1884 two tulugs in the zamindari estate called
taraf Bhabani Charan bearing number 14 in the Collector's tauji; that
under the said talugs there was a howls, which she purchased with power
to avoid incumbrances at a sale in execution of a decree for rent on the
16th April 1896, and obtained possession through Court on the 27th July
of that year ; that she subsequently came to know that the prinecipal
defendants in the suits, claimed to hold possession of certain lands, the sub-
ject-matter of the suits, within the howle under skikmi howls titles and
that she had thereupon presented a potition to the Collector of
the district on the 3rd March 1897 praying for the [711] service upon
them of notices under seection 167 of the DBengal Tenancy Act;
that the notices had been duly served in October 1897 and the said
shikmi howlas had been avoided. The plaintiff prayed for recovery of
possession of the lands on establishment of her talukdari and howladar:
fitles and on a declaration that the shikmi sowle of the principal defen-
dants had been avolded. The raiyats on the land and the proprietors of
another estate, with whom the lands of the estate taraf Bhabani Charan
were held jointly, were also made defendants to the suit.

The contending defendants pleaded that the plaintiff was zemindar of
a fractional share only and as such was not entitled to annul incumbrances,
that their interest was not liable to be annulled, and that the notices had
nob been duly served.

Sixteen issues were framed, of which the first two were as follows ;—

(4) Was notice duly served on the defendants ?

(4¢) Can plaintiff maintain the suit as exeoutrix ?

It appecared that the plaintiff’s husband died leaving a will of which
she was the exceutrix, and probate of the will was granted to her in April
1877. The ftestator left a son, who had since the date of the grant
atbained the age of majority., To establish her title as execubriz, the
plaintiff produced the grant of administration, but she did not produce the
copy of the will annexed to it. The defendants contended that under the
will the authority of the exseutrix had ccased, and that she was not
entitled to maintain the suit. The notices under section 167 of the Bengal
Tenancy Act had becn scrved on defendants 1 to 4 in October 1897, but it
was found that the service bhad not been effected according to law. It
turther appeared that in 1899 the plaintitf applied to the Collector for
service of notices under secbion 167 upon one Mahammad Khurshed Alam
Chowdhury and upon two persons nammed Chand Meab and Ahamad Ali for
the annulment of the aforecsaid shikme howlas; the said Mahammad
Khurshed was added as party defendant No. 28 to the one suit and the said
Chand Meah and Ahamad Ali were added as party defendants Nos. 14 and
15 to the other suit by order of Court, dated the 3rd January 1900. The
defendant No. 28 in the ﬁ]gsb suif, however, by his written statement
disclaimed all interest in the land.

[712] The Court of first instance decided the tirst two issues against
the plaintiff holding that the notices had hot been duly served and thal
notices on the defendant No. 28 in the one suit and on the defendants Nos
14 and 15 in the other had not been served in $ime, and that the productior
of the grant of administration without the copy of the will was not sufficient

443

1905
MARCH 3
APPELLATE
CIvIL.

7
32 C. 710,



1965
MancH 3.

——

APPELLATE
QIVIL.

e

82 C. 710.

32 Cal. 713 INDIAN HIGH COURT REPORTS [Vol.

to establish the plaintiff’s title, and observed that, if the copy of the will
had been produced, the contention of the defendants that the authority of
the executrix had ceased might have been borne out, The plaintiff’s suit
was accordingly dismissed.

This decision having been affirmed by the District Judge on appeal,
the plaintiff appealed to the High Court,

The Advocate-General (Mr. P. O’'Kinealy) (Babu Batkanth Nath Das
and Babu Golab Chandra Sarkar with him) for the appellant. It is
unnecessary to produce the copy of the will, for assuming that under the
terms of the will the executrix is to make over the properties to the son on
hig attaining majority, still the grant of administration being unlimited, no
other person except the executrix is entitled to sue, until the probate is
recalled or revoked : Indian Succession Act (X of 1865) sections 260, 179
(1). Itis only the Court of Probate, which can reeall or revoke the
probate. Under section 167, Bengal Tenancy Act, it is not necessary thab
the service of the notice should be effected within the .one year allowed ;
it is enough, if the application is presented to the Collector within that
time,

Maulvi Seraj-ul-Islam (Babu Dhivendra Lal Kustgir with him) for the
respondents, To prove her title as execubrix, the plaintiff must produce
the probate, which means not only the grant of administration, but also
the copy of the will attached to the grant ; Indian Suceession Act (X of
1865), section 3; not having produced the copy of the will she has thereiore
failed to prove her title as exceutrix. The finding by the Tiower Appellate
Court that the notices had not been duly served is conclysive.

BRETT and PARGITER, JJ. The present appeal arises out of & suit
brought by the plaintiff as execubrix of the will of her deceased husband.
She purchased at a sale for arrears of rent a certain howls in April 1896,
and in July 1896 she wasput in [7T18] possession. Subsequently, accor-
ding to her own case, she applied to the Collectorate of the district to issue
notices on some ab least of the present respondents, under section 167 of
the Bengal Tenancy Act, to have annulled cortain encumbrances cxisting
on the howla, in which encumbrances they were interested. The present
suit was brought to ejeet the delendants, the respondents, {rom those
tenures which, it was allcged, formed the encumbrances on the purchascd
howla,

Threc main objections appear to have becn taken to the suit. The
tirst was that tho plaintiff was not entitled as cxecubrix to maintain the
suit, the second was that notices were not served on the defendants within
one year {rom thetime when the plaintiff became aware of the encum-
brances as required by section 167 of the Bengal Tenancy Act, and the
third was that the notices were not duly gerved according to law.

The two lower Courts have found against the plaintiff on all the three
points and have dismissed the suit. The plaintiff has, therefore, appealed.

The first point taken on_behalf of the appellant is that the lower
‘Courts were wrong in their decision on the first point raised before them.
It is urged that, when the executrix appeared in Court and filed, in order
to prove her title as execufrix, the copy of the grant of administration
made to her at the time of probate, it was not open to the defendants to
raise an ebjection to her title on the ground, that she had failed to file also
a copy of the will and to prove that under the terms of that will she was
still entitled to administer the estate as exccutrix.  But the zections of the
Indian Succemsion Act (179, 187 and 260) show clearty enough that where
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probate of a will has been granted and an executor appointed, the executor,
in order to bring a suit as such is bound to prove his title. The lower
Courts appear to have held that, in order to prove her title as executrix,
the plaintiff was bound fo file, not merely the copy of the grant of adminis-
tration, but also the copy of the will, of which probate was granted. We
think, having regard to the provisions of section 3 of the Indian Succession
Act and the definition therein given of the term probate, that when the
title of the executrix as such was disputed by the defendants in the case, it
wag incumbent on her to file, [7414] as proof of her title, not merely a copy
of the grant, but also a copy of the will attached to the grant, which with
the grant formed the probate. We are, therefore, of opinion that so far as
the lower Courts decided that the plaintiff, on her failure to produce the
complete probate, was not entitled to proceed with the suit, these decisions
are correct.

‘We are noti, however, prepared to go as far as the lower Courts
appear to have gone and to hold that it was open to the lower Courts, atter
the copy of the grant of administration to require that the copy of the will
should be produced, in order tio enable them to go behind the grant and to
interpret and modify its terms by the provisions of the will. This could be
done only by the Court of Probate. So far, therefore, as the learned Advo-
cate-General, who appears for the appellant, has contended that the lower
Courts were wrong upon this point, we are of opinion that his contention
mush prevail.

The second point taken, that the suit was barred by limitation admit-
tedly in this case, applies only to the case of defendant No. 28, It is not
contended by the learned vakil for the respondents that limitation isto be
calculated up to the date of the actual service of notice, but he admits that
it is to be calculated up o the date when the application for the issue of
notices was made to the Collector.

It is not denied that the application in the case of all the defendants,
respondents, except No. 28, iwas made within one year {rom the date
when the plaintitf became aware of the incumbrances. So lar then as
all the defcndants except No. 28 are concerned, there can be no bar by
limitation.

The learned Advocate-General has invited our attention to the written
statement, which was filed by defendant No. 28 on the 8th of Mareh 1900,
after the service of notice on him. In that stalement, that defendant
distinetly disclaimed all interest in the property; and it would appear that he
was added asa defendant by the plaintiff on the 3rd of January 1900, on
information gathered from the statements made by the other defendants in
the other suib. As defendant No. 28 disclaims all interest in the tenure
which it is sought o annul, there was in this case no necessity o serve any
notice on him, and the fact that notice was served on him heyond the period
of limitation, could not be taken [718] to prejudice the 'plaintiff in the
present cage or in any way to bar her present suit by limitation.

The third point taken is with regard 'to the service of notices. The’

learned Advocate-General admits that there is a finding on this point by the
lower appellate Court, though he suggests that the finding is nof a distinet
finding and is confused by what he thinks was the impression of the Judge
of the lower appellate Court with regard to the question of limifation. In
our opinion the finding of the lower appellate Court is clear and distinet
that the notices in thig case were not gerved on the defendants in accor-
dance with law ; and, on reading the judgment of the learned District
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Judge, we think that he bas sufficiently diseriminated between the two
points, namely, the question of limitation and the question of due service,
and there is in fact no real confusion in his judgment on this poins.

The finding with reference to the service of notice is a finding of fact,
which we are unable to interfere with in second appeal ; and as that find-
ing is conclusive so far as the present appeal is concerned, we must hold
that the appeal fails and dismiss the same with costs.

Appeal No. 2743 differs from appeal No, 2194, in that it is admitted
in this case that the application for the issue of notices against defendants
Nos. 14 and 15 was not made within the period of limitation fixed by sec-
tion 167 of the Bengal Tenancy Achk. Those’ two persons appear to be
interested in the encumbrances and were necessary partics, if the encum-
brances were to be set aside ; and it was, in our opinion, impossible for the
plaintiff to succeed in her suit without making them parties and proving
that notices had been duly served on them. But the suit so far as
those two persons are concerned is clearly barred hy limitation, and it
must therefore equally fail against all the other defendants jointly interes-
ted with them in the tenure.

We hold therefore that fhe suit fails, and we dismiss the appeal with
costs, on the ground that the suit as against all the defendants is barred by
limitation.

Appeals dismissed,

82 C. 716.
[716] APPELLATE CIVIT,
Before My, Justice Brett and Mr, Justice Mookerjee.

Raj CHANDRA ROY v. FAZI)UDDIN HOSSEIN,*
{4th August, 1904.] .
Limstation—Limétation Act (XV of 1877), Sch. I1, Art. 14—Estates Partiiion det
(Bengal dct VIII of 1876), s. 116—Suit for possession.
Ix a partition proceeding, a dispute arose as to whethsr oartain plots of land
were inoluded in the property to be partitioned or not.
Ar eaquiry was made by a Special Deputy Gellector, who mads 2 report to the
Colleotor, holding the partition proceedings.
The Collecior passed an order on the 9th August 1898 under s. 116 of the
Bstates Partition Aot directing that the partition proceedings be straok off.
On the 19tk January 1897, the plaintifis brought a suit for declaration of
their title to the said disputed plots of land and to recover possession thereof.
On an objection by the defendants that the suit, not having been broughs
within ope year from the date of the order of the Collector, was harred by
Timitation:
Held that, Articla 14, Bchedule 11 of the Limitation Act (XV of 1877} did not
apply to the case, and that the suit was not so barred.
Parbaii Nath Dutt v. Rajmghun Dyutt (1) distinguished.
[Ref. 36 Cal. 726 ; 49 1. C. T65.]
APPEAT, by the plainiffs Raj Chandra RJy and otbers,
This appeal arose out of an action brought by the plaintiffs to recover
possessioq of certain plots of land on declaration of their title thereto.

*

« Appeal from Origual Dacree No. 435 of 1902 against the deoree of Dina Nath
Barkar, Subordinate Judge of Mymensingh, dated the 23rd of Jure 1902.

(1) (1901) I L. R. 29 <al. 867,
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