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AppectL allouied,

110B of the lower Appellate Court, [f then we eliminate the p1tt1~i element,
II'lta. ti. what remains ?-Only the position 1 have adverted to before, from which

A -Li.AT it is apparent that the plaintiff [571] cannot sustain the present action.
~~L. E For these reasons I think that this appeal must be allowed and the plain­

tiff's suit dismissed with costs in all Oourts,
HOLMWOOD J. I agree.81 Q. 167=8

C.L.a. 111.
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[572] CIVIL RULE.
Before Sir Francis W. Ma.clean, KC.I.E., Ohief Justice- and Mr. Justice

Holmwood.

GANGA CRARAN BHUTTACHARJEE v. BHOSH! BHUSHAN ROY.*
[l4th February, 1~05.J

Appeal-Bengal Tenal.cli Act (VIIi of 1H8b), s-1.53-0rder selting a~ide sale-HigA
Court-Rtv'siotl, power oJ-Civ'l Procedure ClXit (XIV oj 1882). s. 62la.

An order setting aside a sale in' execubion of a deoree decides a question
relatillg to the title to the land or to some interest in the land as oetween
parties ha.ving ecnflicbing claims thereto, and is therefore appealable uuder
s. 153 of the Beugal Teuaoncy Act (VIU of 1885). a.lthough it was made by an
Officer specially authorized under the seat ion. ill a suit for rent valued at less
than fifty rupees.

In deciding whether an order is appealable under that seeblon, the poillt for
oonsideraotion is not what the decree in the suit decided, 'but what the order
decided.

Monmohini DlIsst .v. Lakhinarain Ohllnara (1) distinguished.
Where It Court rejeots an applioation under ss. 214 and 311 of the Civil Peoce­

dure Code au the ground that the applioaont had 'no IOIlI~S standi, the case would
not fall within B. 622 of the Code.

[rol. gil Cal. 957 (F. B.)=9 C. W. N. 721=1 C..L. J. 4'i6.]

RULE granted to Ganga Charan Bhuttachariee under s, 622 of the
Civil Procedure Code.

A ryoti holding, the subject-matter ol these proceedings, was originally
held by one Uma Charan Shaha under i'lhoshi Bhushan Roy, the decree­
holder, opposite party. It was sold in execution of a monev decree and WllJS

purchased by Ganga Charan Bhuttacharjeo the petitioner, on the 24th May
1900, who it appears obtained possession ·in the course of the year. The
landlord ohoshi Bhusan Roy obtained a decree for rent in respect of the
holding against Sarada oundari, the Judgment-debtor, opposite party, on
the 12th May 1902, and in execution of the decree the holding was put up
[573] for sale and was. purchased by the decree-holder, 30shi Bbushan, on
the 18th May 1903. The sale to ;~01;hi Bhushan was confirmed on the 9th
July 1903.

The petitioner, Ganga Charan Bhubtacharjee, instituted the present
.proceeding8 on the 22nd July 19\)3 for senting aside the sale of the 18th
May on the ground of fraud and irregularity resulting in substantial injury.

The decree-holder contended that as the holding was not transferable
by law or custom, the petitioner had acquired no interest therein by his
purch~~~~nd tha.t conseq~ently he bad no righto:l~~~~ stamdito~ai::tain

·Oivil Rule No. 8489 of 190i.
(1) (1900) 1. L. R. 28 Cal. 116.
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these proceedings. On the merits he urged that tbere was no fraud or 1108
irregularity, and that the property had been sold at a fair price. FEB. U.

The Munsif, Babu Sasi Kumar Ghose, who was an officer specially
authorized under s, 153 (b) of the Bengal Tenancy Act, overruled all the OIVIL
objections urged by the decree-holder, and by his order, dated the 7th BUL•.
December 1903, held that the execution proceedings were fraudulent and 32 a. 872=1
set aside the sale. 0. L. ~. 2&5.

On appeal by the decree-holder the District Judge held 'that the
petitioner had no lOC~bS sti,ndi under e. 244 of the Civil Procedure Code,
and ordered the sale to be confirmed.

The petitioner then moved the High Court under 5. 622 nf the Civil
Procedure Code and obtained this Rule.

The amount claimed in the suit for rent 'was less than Bs, 50.
Babu Jadu Na.th Kunjilal, for the petitioner.
Babu Romesh Chandra Bose, for the opposite party.
MACLEAN, C. J. This Rule has been granted on two grounds: first,

that no appeal lay from the. order of the Munsil to the Additional
District Judge, and, secondly, that the petitioner had no locus standi to
support his application.

The facts, 50 far as are necessary for the purposes of our present
decision, may be thus briefly stated. 'I'here was a rent suit, in which a
decree was made on the 12th May 1902. On the 18th MW 1903, the
holding was sold for Rs. 25, and the decree holder was the purchaser.
The decree-holder is the opposite party on the present occasion. 'I'he
petitioner purchased the property on the 24th May 1900 under a money
decree. On the 7th of December [574] 1908, an order was made by the
Munsif upon an application by the petitioner under the conjoint effect of
sections 311 and 244 ol the Code of Civil Procedure, setting aside the
sale of the 18th May 1903: 'I'ho purchaser under that sale appealed to
the Additional District .ludge, who, without going into the merits, held
that the petitioner was not a representative of either of the parties in the
suit within the meaning of section 244, and reversed the order of the
Munsi£. This Rule was then applied for, and granted upon the grounds I
have stated.

The first point is that the Additional District Judge had no jurisdic­
tion to entertain the appeal, having regard to the provisions of section 163
of the Bengal Tenancy Act, and for that proposition reliance is placed upon
Do decision of a Divisional Bench ol ths Court in the case of Monmohini
Dasi v. Lakhincr.ra.in Chvndr« (1). It is urged for the petitioner that, in­
asmuch as this was an order made in a suit instituted by a landlord [or the
recovery of rent, in which the amount c.aimod dd not exceed Rs. 50, no
appeal lay from the order of the Muns.'. As regards the amount DoJ

question has been rased, In thE) case 1 h"ve referred to, it was held that
"no appeal lies from all order passed by a District Judge setting aside a
sale in execution of an expurte decree for rent valued at less than one
hundred rupees." The Court in the case mentioned laid great stress on the
fact that the decree was made ex-pert» here there is nothing to show that it"
was. The learned Judges say" we think that this contention must prevail.
It is clear that the decree, in execution OL which the order appealed against
was passed, was a decree for less than Hs. 100; and, as it was an ex-pa.rte
decree, none of the questions referred to in the proviso to seetiop 153 of
the Bengal Tenancy Act can possibly have been decided." But what we

(1) (19~O) I. L.",R. 28 Cili. 116.
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1901 Have to consider is not what the decree decided, but what the order, against
F~4. which it is sought boappeal, decided. Section 153 speaks of "decree or

OIVIL BULlI:. order." Speaking for myself, I do not think it makes the slightest diffe-
- renee whether the decrees were or were not ex-parte, if that which is sought

8~ 0.072=1 to he appealed against is not the decree, but an order. \Va are freed from
C. L J .5. sending this to a Full Bench, as the circumstances are not the same, there

being [575] nothing in the present ease to show that the decree in the
rent suit was made ex-parte. Ijet us look at the section, "An appeal
shall not he from any , order passed whether in the first
instance or lin 1!-JlJle!r.l in any suit instituted by a landlord for the recovery
of rent where. (f need not read paragraphs 'It' and 'b' al'\
nothing turns upon them), unless in either case the .
onle» has decided a question relatin:-; to title to land or to some iuterest ill
land as between parties having conflicting claims thereto."

'I'he effect of the order of the Munsif was "practically to hold that the
purchaser, under tho purchase of the 18th of May 1903, had no title to
the land ; and the order certainly decided q. question relating to the title to
the land or to some interost ill the land as between parties having conflict­
ing claims thereto. Here tJ Ie parti es liad conflicting claims to -the land.
'rho opposite party says: " This is my land, because the sale to me is a
good sale." The petitioner says: "It ismy land because the sale to you
is a bad one; " and tbat was the question which was decided by the order
which was under appeal to the Additional District Judge. One has only
to read the Judgment of the Munsii to see that he did decide a question
relating to the title to the land. In my opinion an appeal did lie to the
Additional District Judge, and consequently he was not acting without
jurisdiction, when he made his order.

I DOW pass to the second point, namely, that the Additional District
Judge was wrong in holding that the petitioner had, as he calls it, no locus
standi, by wbich, I suppose, he means that he was. not a representative
of any of the parties within the meaning of section 244. If he was wrong
in that he was wrong upon a question of law, and not of jurisdiction, and
the case would DOt fall within section 622, Civil Procedure Code.

The same observation applies as to whether or not the petitioner was
a person whose immoveable property has been sold within the meaning of
section' 311. Civil Procedure Code.

'rho Rulo therefore is dischat',~(,tl with costs.

I10IJMWOOD, J. I agree.
Rule discharged.

32 a. 5'i6 (=2 C L. J. 73.)

[576] APPELLA'rE CIVIL.
Before Mr. Justice Rampini and Mr. Justice Brett.

SHEO :=lARAN Smrm v. MOHABIR PERSHAD SARA.':'
. [17th January, 1905,]

Mortgag~-Eguitable set 01{-Redenvption-« UsujructurJrY mortgage-Accounts, mode
of taking-Surplus receipts-Civil Procedure Code (Act XIV of i881ll. s. 111-

•Appe..1 from Appellate Decree, No. 2536, of 1902, aga.ins~ the deoree of G. Gordon.
Distriot Judge of Sarun, dated September a, 1902, reversing the decree of Mati La]
Haldar, Subordinate Judge of Ohapra, da.ted June 19, 1900.




