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the Excise Superintendent from the offices of the East Indian Railway in
Fairlie Place to which it had gone apparently by mistake.

It must be taken on the finding of the Magistrate that the
receipt was in fact found with the accused, and the only' question
[559J now to be determined is whether the possession of the railway
receipt, by the production of which the petitioner might have obtained
delivery and physical possession of the opium, is possession of the opium
within the meaning of the section. By the possession of the railway
receipt the petitioner had dominion or control over the parcel in the sense
that he could have passed the right to take delivery of it to any other
person. It is true that it was not in his actual or physical possession,
but it was certainly in his potential possession. Such possession carry­
ing with it, as it does, the control of the goods would apparently be
sufficient in a case of dishonestly receiving possession of stolen goods,
provided, of course, there was proof of knowledge of their nature: see Reg,
v, Hill (1) and Reg. v. Wiley (2). 'We are not prepared to say that the mere
possession of the railway receipt for a parcel containing opium would in all
cases amount to possession of the opium. The possession' of the receipt
might be accounted for in various waye.· It might be shown that the
person, in whose possession it was found, had no knowledge of the content!'
of the parcel, or that the receipt had been" planted" by some one with a
view to get him in trouble, or that he was a mere tool in the hands of
others. Here, however, the receipt was in the name of the accused, it
was carefully locked up and secreted in his box, and the suggestion that
he knew nothing about it has been found to be untrue. It was hardly
likely that the consignor would have sent as much as 2! seers of opium,
which is worth at least Rs. 100, if his object was merely to get the accused
into trouble. The possession ~of the receipt in the circumstances
mentioned being conceded, the petitioner's denial shows that he had a
reason for denying the possession of the receipt.

The receipt, it .should be stated, did not mention the contents of the
consignment. It was for a parcel merely.

If the accused was innocent of its contents, his natural course was to
have said so, and the explanation would have been at least a plausible one.
His conduct, in our opinion, showed that be was aware of tbe contents of
the parcel and that it was [560] sent to him with his full knowledge.
Under these circumstances the possession of the railway receipt must, in
our opinion, be taken as possession of the opium within tbe section under
which be was charged. We, therefore, discharge the Rule.

Rule discharged.

82 C. 561.
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After the preliminary deeree in an admiuigtrat\ou suit dechloring the right of
a. defendant to a eertain share in the estate, the Oourt ought not to sanotion 1Io

compromise betweeu the plaintifts and the exeeutors toO the effeet that the entire
egtate should be made over to the plaintiffs and the execusors released from
further lIoeoounting, entirely ignoring the rights of the other detendsnts.

III deorees in suits for administra.tion the Subordinate Courts ought to follow
the form prescribed in No. 130, Boh, 4 of the Civil Procedure Code.

ApP1-'iAL by the defendant No.3 Ajoy Kumari Debi.
Ananda Chandra Ohatbopadhva died possessed of considerable property

on the 9th Falgun 1293, having made his last will on the same day
appointing his nephew Dinabandhu Mukerji, in the defendant No.1, and
bi5 widowed daughter-in-law Mokshada Sllndari Debi, the defendant
No.2. executor and executrix 'I'he deceased left four grandsons,
namely, Manindra, 'I'arapada and Fanindra, the three plaintiffs, and
Haripada, who died subsequently on the 12th Aswin 1300 leaving his
widow, the appellant Ajoy Kumari, as his sale heiress. Probate of the
will was granted to the executor and executrix on the 4th May 1887,
and thereupon the defendant. No.1, lte the plaintiffs alleged, took upon
himself the sole charge and management of the estate. 'I'he three
grandsons of Ananda Chandra Chattopadhya brought the present suit
on the 18th January 1900 [or the administration or the eetate of the
deceased and for an' account against tho executor [562] and executrix,
who were the defendants Nos. 1 and 2, the widow Ajoy Kumari
being impleaded as defendant No.3. 'rile plaint alleged that the will
of Anaada Ohandra provided that on all the plaintiffs Nos. 1, 2 and 3
attaining the age of majority the executors should make over the estate
to them and the husband of defendant No.3, and that the plaintiff
No.3, the youngest of the grandl'lons had attained the age of majority in
Jaista 1305. The plaint further alleged that the plaintiffs were fully
entitled under the provisions of the will of Ananda Chandra to the estate
left by him and that the defendant No.3 had no share in it. The plaint
contained allegations of waste and misappropriabion against the defendant
No.1. The particulars of the estate were given in three schedules annexed
to the plaint.

The defendant No.1 took various objections to the frame of the
suit and on the merits pleaded that Rome of the properties, namely, those
mentioned in schedule kho. annexed to his written statement, claimed in
the plaint as forming part of the estate of Ananda Chandra, belonged to
himself, and that as to the rest he had no objection to make them over to
the plaintiffs. He denied the allegations of waste and misappropriation,
The defendant No. 2 pleaded that she had nothing to do with the taking
of the probate or the management of the estate, and that she was not liable
to account. The defendant No. 3 pleaded that the executors and the
plaintiffs had been dealing with the estate ignoring her rights, that the
adjustment of accounts and administration of the estate were necessary,
~hat the allegation of the plaintiffs that they were entitled to the whole
estate was wrong and that she, as the sole heiress of her deceased husband
Haripada, was entitled to a fourth share of th9 estate.

The following issues were framed :
(i) Is the suit maintainable in its present form?

(ii) Bas the suit been properly valued and stamped?
(iii) What are the properties of which the estate of the late Ananda

Chandra Chattopadhya consist! ?
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(iv) Do the properties described in schedule klw of the written
statement of the defendant No. 1 appertain to the estate of
the late Ananda Chandra Ohattopadbva '?

[563] (v) What are the rights of the parties upon a true construe­
tion of the will of Ananda Chandra Chattopadhya ?

(vi) Is the defendant No.3 entitled to a fourth share of the estate
let by Ananda Chandra Chattopadhya and the accumula­
tions thereof? If not, what rights has she in -the said
estate?

(vii) Is the defendant No.1 alone, or are the defendants Nos. 1 and
2 together, bound to render accounts of the entire estate of
Ananda Chandra Cbattopadhya ?

(nii~) 11'1 the delenda.of No.1 guilty oJ the maladministration com­
plained of in the plaint, and as such personally liable for
COBts '!

(ix) Are the plaintiffs in receipt of the income of the properties
helonging to the.estate of Anauda Chandra.? If so, can the
plaintiffs maintain this suit '!

(x) Did the defendant No. 1, in tho' course of his administration,
make any adva.nce to the estate'! If so, is he entitled to
get back the same or any portion of it '?

The will was not produced. ;1'he Court on the 20th May 1901 decided
the sixth issue holding from the statements of the pleaders of the parties
that the defenda.nt No. 3 was entitled to a fourth share of the estate of
Ananda Chandrc and passed a preliminary decree in the following terml'\:-

., That an enquiry be made and account taken of what moveable and
immoveable properties the deceased was seized of or entitled to at the time
of his death.

" That an account be taken from defendant5 Nos. 1 and 2 of all the
moneys and other properties thn,t carne into their hands as executors as
well as of all Iegitimate expenditure made by them. That such account be
taken in separate heads.

First-As regards undisputed moveables.
Secondly--As regards disputed moveables.
Thirdly --As regards undisputed immoveable properties.
F01trthly-As regards disputed immoveable properties."

An order was also made for the appointment of a Commissioner to
take the accounts on payment of the necessary costs.

[56lJj] On appeal by the defendant No. 1 to the High Oourt, the
decree was modified onlyas regards the manner of taking the accounts.

On the case going back to the lower Oourt, the Commissioner was
ordered to adjust accounts according to the directions contained in the
decree of the High Court. While the case was going on before the Com­
missioner a petition of compromise between the plaintiffs of the first part
and the defendant No. 1 of the second part was submitted to the Court,
whereby the latter made over to the pIai"ntiffs all the properties which he
admitt~d to belong to the estate of the deceased, and the plaintitfs gav~
up the rest of their claim ~ga:,nst the executor, and both parties prayed
that the suit might be disposed of in accordance with the terms of the
compromise. The defendant No.3, who was no party to the compromise,
put in a petition objecting to the suit being so disposed of. Bu't the Court
by its order, dated the 27th February 1903, disallowed her objection, and
ordered the final decree to ~e drawn up tin terms of the compromise,
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holding" that the defendant No.3, if she likes, can get her redress by a
fresh suit. "

The defendant No.3 appealed to the High Court.
Babu Jcqendra Chundra Ghost (Balm Swat Chunclra Ghose with him)

for the appellant. It is an administration suit; the preliminary order
declared tr.at the defendant No.3 was entitled to a fourth share, that
order was never questioned; the Court had no power after that order to
make a decree upon the terms of the compromise between the plaintiffs
and the executors by which the entire estate was to be made over to the
plaintiffs. If there is no will the defendant No. 3 would still be entitled to
a fourth share. She is a necessary party and cannot be ignored.

Babu Braja LnZ Chnkravnr·ti, for the executors. The will was not
before the Court and could not be construed, the Court therefore could
not deal with the suit as an administration suit.

Babu Amarendr« Nnth Bose for the plaintiffs. The defendant No.3
il'l not bound by the decree, and she may have her [565] name expunged
from the decree; . it is open to her to bring--a fresh suit against UR. The
proper course for her was to apply to be made a plaintiff.

MACLEAN, O. J. This is suit to administer the estate of one Ananda
Chandra Ohattopadbya. He was the grandfather of the three plaintiffs.
He died leaving four grandl'lons, the three plaintiffs and the husband of the
defendant No.3. The t)laintiffs l'let up a will of Ananda Chandra Chatto­
padhya, under which they, in effect, said that the whole of the deceased's
estate, which consisted of moveable and immoveable properties of consider­
able value, were given to them, and that the defendant No.' 3 had no share
in the estate. Althouch the will was part of their case, they never put it
in evidence, and, in the absence of such will, the husband of defendant
No.3 would have taken a one-fourth share, and she, through him, such
share,

A preliminary decree was made, and am] of the issues in the suit was
whether the defendant No.•3 was entitled to a one-fourth share of the
estate. On the 20th May 1901, the Subordinate Judge of Alipore held
that from what he could gather from tbe pleadings of the plaintiffs and
the defendant No.3, it appeared to him that she W3,S entitled to a one­
fourth share of the estate, and. in the end, certain accounts were ordered
to be taken. The defendant No.1 appealed to this Court, and, on tllat
appeal there was no sugresbion that the defendant No.3 was not entitled
to a one-fourth share of the estate, and this Court on appeal varied the
principle upon which the accounts were directed by the Subordinate Judge
to be taken. A Comm'ss'oner was then appointed 'to take the accounts, but,
before he had proceeded very far, the p'antiffs and the defendants Nos. 1
and 2; who are the executors of tle w'P, carne to terms, and effected a
comprom'se, which thoy asked the Con: t to sanction. The Court ,eave
sanction notwthstanding tho earnest l",,-,test of defeniJant No.3. 1 am not
at all surprised tl:at she did protest, for, in effec;t the compromse was tbat
the Whole of the property should be given up to the pIaintJfs Nos. I, 2 and
3, and that the defendants Nos. 1 and 2, the executors, should be released
from further accounting and should [566] also receive a certain sum of
money. Tbat compromise entirely ignored tbe rights of defendant No.3,
and she has accordingly appealed against that order, and says, and properly
says, that r the effect of the order of the Subordinate Judge is to deprive
her of the one-fourth share of the estate, to which in any view she is
entitled. 'I'he; Judge in the Court below !'lays:-" The defendant No.3,
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if she likes, can get her redress by a fresh suit." That would be of little 19011
avail, when in the present suit, to which she is' a party, an order has been M.A.BOJ;l fl!a.
made, the effect of which is to deprive her of her one-fourth share of the --
estate. What redress could. she, in such circumstances, obtain by a fresh AP~LLATE

suit? None. The Court ought never to have made such an order. The VIL.
appeal must be allowed with costs, and the case must go back for the 82 O. 86f.
accounts to be proceeded with, unless the parties are reasonable and come
to terms, and give the widow, defendant No.3, her proper share of the
estate. •

I should like to add a word about the form of the preliminary decree.
I have often had to notice, and adversely, the almost faneiful form. in
which decrees in administration suits are framed in the 3ubordinate Courts.
The Subordinate judiciary ought, in decrees in administration suits. to
follow the form prescribed in No. 130 of the Fourth Schedule of the Code
of Civil Procedure. and not to draw them up in such careless and un­
satisfactory terms as they often do. Much time and trouble would be
saved, if they adopt, as they are bound to adopt, the prescribed forms,
which have been carefully prepared. '

MITRA,.J. I agree.
Appeal aLLowed: Gase remanded.

32 C. 56 1(=3 C. L. J. 111.}
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GIRINDRA CHANDRA PAL CHOWDHRY 'lJ. SREENATH PAL OHOWDHRY.*
[22nd February, 1905.]

Landlord and tenallt-Go-sharers. suIt lor rent by-Joint property-LiabiJJt1l for
rent. •

'l'he plaintiff and the defendant;" being some of the co.owners of a sam indari
purebased certain holdings under the zamindari and were in oeeupasion 01
separate poruicus 01 them;--

Lleld; the defendants were not, in the absenoe of any agreement between
themselves and the plaintill to Pi1Y him rent, the tenants of the ph\intiff ill
leRpeet 01tlie lands a.ctullolly occupied by them and were not liable to pay him
rent for the same.

[Dist. 7 C. L. J. 51:':.]

SECOND APPEAL by the principal defendants, Girindra Chandra Pal
Ohowdhry and others"

The appeal arose out of a. suit for rent 01', in the alternative for
damages for depriving the plaintiff of the proceeds of the land held and
enjoyed by the defendants.

The material allegations in the plaint were as follows :~
The plaintiff owned a 2 annas 5-2-2. share of the zamindari right in

oertain mou:ms besides owning certain shares of putni and darputni in­
terests therein, and the prmo' pal defendants Nos. 1 to 5 also owned a
2 annas 5-2-2 share in the zamindari, In the said mouz(!s certain tenants
had a number of holdings of which a one-third share was owned by the

• Appe~l from Appellato Decree, No. 2713'S of 1902. against the !feeree of J D.
Cargill. Offg. Dis~riot Judge of Nadia, d..Led Sept. 25. 1902. affirming the decree of
Ra.m Ohllola.U l\lulliok. ]\{ullRifof Meher£lur. dt\ted Feb 16.1902.

350




