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of price may be inferred to be the result of such irregularity, there can, 1908
I should Sf1Y, be no question in the face of the decisions of the Judicial lAN. 80.
Committee. The connection must be established by evidence, but I do
not eee how, upon a reference like the present, we can lay down any rule B~.
[508] as to the amount, or nature, of the evidence. Each case must de-
pend upon its own circumstances. 310. 802=9

The case will be remitted to the Division Bench for decision. C. W. ll. 818
GHOSE, J. I agree with my Lord in the observations he has made 10. ti a.

upon this reference. There is, however, one word that I should desire to .
say with reference to the twu cases mentioned in the second question sub-
mitted to the Full Bench. Those cases simply lay down that the specifi-
cation of the estate, or share of the estate, as the case may be, should be
such as to inform intending purchasers what may be the precise property
that is to be sold. And it was held, with reference to the facts and cir
cumstances of those cases, that the specification of the share as given in
the sale notification was not sufficient.

RAMPINI, J. As this second appeal is to be returned to the Referring
Bench for disposal, I say nothing in respect of the first question propound
ed for our decision.

As I read the decisions in the cases referred to in the second question
put to us, they lay down a general rule, viz., that "merely advertizing
that the 'residue' of an estate is to be sold without giving further parti
culars, and stating what that residue is cannot be considered a sufficient
description," al}.d they have been so understood by the Lower Courts be
fore whom the case, from which this second appeal arises, came. In so
far as they lay down such a general rule, I think they have not been cor
rectly decided. Such a rule is opposed to the terms of section 6 of Act Xl
of 1859 and the ruling of this Court in Ramnarain Koer v . Mahabir Per
shad Singh (1). I would therefore answer the second question in the
negative.

It is unnecessary to answer the third question, as the point it raises
will be dealt with by the Bench, to which the appeal is returned.

HARING'rGN, J. I agree in the judgment delivered by my Lord.
BllETT, J. I agree in the judgment delivered by the Chief Justice.
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Before MT. Justice Rampini and Mr. Justice Mitra.

ISMAIL KHAN V. ABDUL AZIZ KHAN.*
[7th February, 1905.]

8ale Jar arrears 0/ revet!ue-Separde shares, sale of-Not;,fication oj iale.,....Bpec'jica
tion of share-Reddue-Betting aside sale-Material irregularily-Bubslanttal
'njury resulting, prooj of-Evidence-.A.ct Xi of 1869 88.,6,10,88.

'I'he non -speoifioation in a notifioation under section 6 of Aot XI of 1869 of
the exaot share to be sold iI'l a. case where separate accounts had been opened

• under seotion 10 of the Aot, is not llo mlloterillol irregulllorit,., if the notifloation
.was suffioient to give notioe to an intending purohaser as to what was about to
be sold•

• AI/peal from Apppallate Decree, No. 18'14 of 1902, against the deoree of Bipin
Bellad Ben, Subordinate Judge of Decca, dl\ted July·.9, H101, reversing 'he deoree of
Mohin} Chandra Barkar, MUllSifof DaQP3, dated March 'I, 1901.

(1) (1886) I. L. R. IS Cal. 208.
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Ram Narain Koer v. Makabir Pershati Singh (1) followed.
Where there is no evidence, direct or otherwise, on which the relation of

cause and effeot between a material irregularity and an inadequacy of prlee
could be held to be establ ished, it osnaot, under the provisions of section 83 of
Act XI of 1859, he inferred that the one was due to the other.

Per RAMPINI, J. Semble; Such rela.tion must be proved by direct evidence,
Macflaghten v. Mahabir Pershad Smgh (2); Arunachellam v, Arunachel

lam (8), Tasadcluk Bl1sul Khan v. A hmad Husain (4), referred to.

Per MITRA, J. It is open to a Court to oonsider whether upon the whole
OIloSC, having regard not only to the irregularity and to the inadequacy of price,
but to other circumstances, there could be a necessary inference of substantial
loss resul ting from the irregularity.

[Fol. 6 C. L. J. IG3; Ref. 10 C. W. N. 137=2 C. L. J. 32fi; Dist 32 CIlo}, 542-=9 C. W.
N. 487.]

SECOND AFPEAL by the defendant No.1, Ismail Khan.
Estate Lall Buktear, bearing Towzi No. 1896 of the Dacca.

Collectorate, belonged to the plaintiffs and the defendant No. 1.
[510] A separate account was opened under section lOaf Act XI of
1859 in respect of the 5 annas 18 gundas share belonging to the defen
dant No.1; the remainder 10 annas 2 gundas, belonged to the plaintiffs.
'I'his remainder fell into arrear in respect of the March kist of the Govern
ment revenue for the year 1898-1899. It was accordingly sold on the
26th June 1899 under Act Xl of 1859 for the recovery of the arrear
amounting to Re. 1-6-7, and was purchased by the defendant No.1 for
Rs. 230. The notice issued by the Collector under sections 6 and 13 of
Act Xl of 1859 was in the following terms :- .

.. NOTiCE

IR hereby given under sections 6 and 1 i3 of Act XI of 1859 tha.t the under-men
tioned mehals comprised within the district of Dacca shlloll be sold by auction at 12
o'clock after 26th June 18..1:) in the office of the Ool lector of the said district for the
real iaatiou of the arrears of revenue and other amounts of ctaim, which are eealiaable
as Government revenue according to Iaw i-e-

DACOA COLLEOTORATE ;~

The 8th May 1899. J
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(1) (1868) 1. L. R. 13 CIlo}, 203.
(2) (1882) J. L. R. 9 Cal. 656; IJ. R.

10 I. A. 25.
(8) (1888) I. L. R. 12 Mad. io: L. B.

15 I. A. 1'11.
,(4) (1893) I. L. R. 21 Cal. 66; L. R.

20i. A. 176.
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The plaintiffs applied to the Commissioner praying to have the sale 1906
set aside, but the application was refused; they then instituted the present FEB. 'f.
f'luit under section 33 or Act XI of 1859 to have the sale set aside on the
ground of non-compliance with the provisions of sections 5, 6 and 7 of the AP~ELLA.TE

Act; the plaintiffs further alleged that the notices required by the afore- ~.
said sections were not duly published on account of the fraud of the pur- SII 0.609=9
chaser, [511] and that the property had been sold at an inadequate price. a. W. R. 81B
T~e defenda?t No: 1 alone appeared a?d ~leaded. in~er alia that t~ere .was =1 ~'1~ J.
neither any illegality nor any irregularity m publishing the sale-notifications.
and that the notices under sections 5, 6 and 7 were duly published; that
the plaintiffs had not suffered any substantial injury in consequence of any
irregularity, and that the charge of fraud was wholly false. The principal
issue was the third, which was as follows :--

(3) Whether notices under Act XI o] 1859 were duly served, and
whether there were any irregularities and illegalities in publishing the sale
notifications, and whether the plaintiffs have suffered any 5ubstantial
injury in consequence thereof '?

The Munsii, who tried the suit, held at the first trial that as in the
sale-notification the property was described merely as the residue without
giving further particulars and stating what that residue was, the sale was
void, and he accordingly set aside the sale without going into the other
questions raised. On appeal the dubordinate Judge held that the defect in
the notification was only an irregularity, and that the sale could not be
set aside, unless it was found that the plaintiffs had sustained substantial
injury by rea90n thereof. He accordingly remanded the suit to the flrst
Court for decision of the. other question raised. On remand the Munsif
found that the property had been sold for a very inadequate price, and he
held that the plaintiffs had succeeded in proving that they had suffered
substantial injury in consequence of the irregularity. He therefore set
aside the sale.

On appeal the Subordinate Judge found that the share sold was worth
at least Rs. 1,500, and he held that as there was a material irregularity in
the notification of sale"a Court of justice may reasonably and legitimately
infer that it was due to irregularity that the property was sold at an
inadequate price." He accordingly dismissed the appeal.'

The defendant No.1 appealed to the High Court, and the appeal
came on for hearing on September 1, 1903, before Mr. Justice Mitra sitting
alone. The only question argued before him was that there was no
irregularity in the publication of the sale notice. His Lordship, considering
that there was a conflict between the decision in Ram Narain Koer v.
Mahabir Pershad [512] Singh (1) and the decisions in Anncula Ohamn
Mukhuti v. Kishori Mohon Rwi (2) and Hem Chandra Ohowdhr!/ v, Sarrrt
Karnini Drrsya (3), and that the question was one of general importance
referred the case to the Division Bench. The appeal then came to be
heard before Rampini and Mitra, JJ., who referred it to a Full Bench,
propounding the following questions for decision.

(1) Whether the description of the share of the estate to be sold given
in the sale proclamation in tl)is case was sufficient or not?

(2) Whether the cases of Annada Oharan Mukhuti v. Kishor'i Mohon
Rai (2) and Hem Ohandra Ohowdhry v. Sarat Kamini Dasya (3) were
rightly decided so far as regards the sufficiency of the description of the
property sold in these cases"?

--------------------
(1) 1886) I. L. R. 13 Oat ~08. \3) (190:1) 5 C. W. N. 5~6.

(~) (l89~) 2 C. W, N. 479.
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1908 (3) Whether, when there has been an irregularity in the publishing or
FEB. '1. conducting of a sale under Act XI of 1859, the inadequacy of price may be

- inferred to be the result of such irregularity or must be established to be
A~~TE so hy direct evidence? ,.'.

The case then came on before a, l' ull Bench ,.' (Maclean, C, .1., G hose,
Rampini, 'Harrington and Brett, .1.1.) who remitted it to the Division Bench
for trial,

DI'. Bash Behary Gho8e ana Babu JnanenIZJ'(/' Nath Bose for the
apTlellant.

Moulvi Abd1tl Ituoad. (Babu NilnLiulhab Bose and Moulvi Seraju; Is
111m Klwn BdJw!ltl1' with him) for the respondents.

RAMI'INf, J. 'l'his second appeal has been returned to us by a Full
Hench of this Court in order that we may dispose of it, as wo think propel'.

'I'he two points to he considered are :-
(1) Whether there was any irregularity in eonncction with the pro

clamatiou of sale, and
(~;) Whether, because the price obtained at the sale was inadequate,

it may be reasonably and legitimately inferred, itS the [513] i-\uborainate
Judge has done, that it was due to the irregularity that the property was
sold at an inadequate price.

'With regard to the first point, I consider that there was no material
irregularity in the proclamation of s111e, and that the share of the estate
about to be sold was sufficiently specified in the proclamation, That pro
clamation has been printed at page 3 of the paper-book; and I need not
describe it in detail, because its contents have been fully sat forth in the
judgment of the Subordinate Judge, before whom' the case first came. '1'he
passage of that judgment, in which they are described, is as follows :--

"In the present case a separate account was opened only under
section 10 of the Sale Act in respect of the 5 annas 18 gundas share of the
defendant No.1. 'I'he remaining 10 annas 2 gundas share of the plaintiffs
was meant to be sold by the word' residue . in the sale notification. Here
the entire revenue for the 16 annas share was stated as Rs. 2, 10 annas
8 gundas in column 3 of the nobification, and the revenue for the residue
share was sriven as TIs. 1, 10 annes 11 gunda5. So by simple calculation,
tile intending purchasers could know what share was actually going to Ill'
sold. Section 6 of the ,"'ale Act, however, requires specification of the
share to be sold. This evidently means tlmt the extent of the share, as so
much, is necessary to be clearly specified, so that the intending purchasers
might, at a glance; know what was the exact share going to be sold, with
out having recourse to any calculation for themselves. As however, the
share in the present case could be ascertained, as shown above, by the in
tending purchasers by a simple rule of proportion calculated on the entire
revenue and the revenue of the residue share given in the sale notification.
the ruling cited above does not seem to apply in all fours to the present
case, for at best the non-specification of the exact share in the sale notifi
cation (though it could be ascertained from other particulars given there)
if', only an irregularity and not an illega,lity."

It therefore appears to be the finding \)f the learned Subordinate
.1 udge before whom the case first came, that the sale proclamation was
sufficient to give notice to any intending purchaser as to what
Wl1S about to be sold. He says that there was an irregularity in the
proclamation, but it evidently, in his [5n] opinion did not amount

• See ante p. 502.
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to a material irregularity; and I am certainly of the same opinion. I think 1905
there bas been in this case sufficient compliance with the provisions of sec- FEB. 7.
tion 6 of Act XI of 1859, as explained in the case of Ram Narain Eoer v.
Mcthab'ir Pershad Singh ,I). That being so, it appears to me that bhere AP~~~TE
was no material irregularity, and that the suit should not have been re-
manded by the Subordinate Judge, before whom the case first came, to the 32 C. 509=9
lower Court to have evidence as to the inadequacy of price recorded. G.W. N. 348
However, he did remand the suit to the first Court; and an appeal was =1 C. L. J.
preferred to the ,",ubordinate Judge. who ultimately decided the case, and 91.
who has pointed out that the price realised was inadequate and has then
gone on to say that II a Court of justice may reasonably and legitimately
infer that it was due to this irregularity that the property was sold at an
inadequate price." Be bas, therefore. set aside the sale ana decreed the
suit.

I am 01' opinion, however, that the decision of tho Subordinate Judge
on this point was erroneous. It appears to me clear from. section 311 of
Act XIV of 1882 that it is only when substantial injury is proved to have
been sustained "by reason of the irreg'ltl((T'i~y." that the Court is justified
in setting aside a sale; and there can be no doubt that the rulings of their
Lordships 01' the Privy Council have clearly laid down that there must be
direct evidence to connect the substantial injury resulting from the inade
quaoy of price with the irregularity. 'I'his has been pointed out in three
oases. First, in the case of Olpherts v. Mohabir Pershad Singh (2) their
Lordships say as follows :-" The lIigb Court. having held that the non
statement of t~e amount of revenue in the proclamation was an irregulari
ty proceeded to try the question whether the irregularity had caused sub
stantial injury to the applicant. They say :---'But it may be reasonably
supposed that the non-specification of that Government -revenue in the sale
proclamation published is one of the causes which caused the diminution
in price.' There was no evidence at all on this subject. It appears to their
Lordships that the High Court could [515] not:without evidence and upon
a mere supposition, properly find that the non-statement of the revenue in
the proclamation did cause an injury to the applicant causing an inadequate
price to be bid at the sale."

'I'ho next case is that of Amnn Uhelloan. v. Amnii Cnellam (3). Theil'
Lordships there' observe :--Tbere is another objection to this decree of the
High Court. 'I'he law provides by section 311 of Act XIV of 1882 that
an objection may be taken by the judgment-debtor to an irregularity in the
sale, but then it says that no sale shall be set aside on. the ground of irre
gularity, unless the applicant proves to the satisfaction of the Court
that he has sustained substantial injury by reason of such irregularity.
The Subordinate Judge, finding, as he says, that no complaint had been
made of this irregularity, did not receive evidence that there was any in
jury occasioned by it. 1£ he was wrong, in the opinion of the High Court,
in doing that, they ought to have sent back the case to him to take that
evidence. Instead of doing this, when the case comes before them, and
they give judgment, they assume that there was a subeta.nsial injury, and
that the property in consequence of the misdescription bad sold for less
value than it would otherwise bad fetched. There seems to be no ground
for an assumption of that kind by the High Court, and therefore, both as

(1) (1889) 1. L. R. 130al. \lOB. (3) (188B) I. L. R. 12 Mad. 19; L. H.
(2) (1882) L. R. 10 1. A. 25 at D. 30: 15 L A. 7.

I, L. R. 9 Cal. 65G.
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to the objection to the non-description or not mentioning the mortgage in
the attachment proceedings and that there was no proof, that any special
iniury was occasioned, their Lordships think that the judgment of the High
Court was wrong, and that it must be reversed.

The third case is the well known case of Tasadduk Basul Khan v.
Ahmad Hussain (1). In this case their Lordships say :-" The proceeding
in this case was brought under section 311, which deals with material
irregularity. The non-compliance with the provisions for posting was
a material irregularity. But in the case of Macnaghten v. Mohabir Pershod.
Singh (2) and Aruna Ohellam v. Aruna Ohellam (3) it was held that
in all cases of irregularity [516] under section 311 evidence must be
given of substantial injury having resulted. In the present case the decree
holder failed to comply with the full requirements of section 290, but both
on principal and authority their Lordships are of opinion that the case must
be treated, ae the Respondents themselves treated it, as one of material
irregularity to be redressed pursuant to the provisions of section 311, and
on the application of that section, it was incumbent on the respondents to
have proved that they sustain..d substantial injury by reason of such irre
gularity. They gave no such evidence and it would be extremely improba
ble that injury could have happened from the non-compliance with the
strict letter of the section. Their Lordships cannot accept tho Judgment of
the Judicial Commissioner, that loss is to be inferred from the mere fact
that a sale was had without full compliance with the provisions of sec
tion 290. 'I'he section clearly contemplates direct evidence on the subject."

In the present case it appears to me that there is absolutely no direct
evidence to connect the alleged irregularity with the inadequacy of price.
There is no evidence on the point. There is only evidence as to inade
quacy of price. There is no evidence, direct or otherwise, on which we
could hold the relation of cause and effeot to he established between these
two facts. That being so, it appears to me that under the provisions of the
section, and in accordance with the rulings of the Privy Council
the Subordinate Judge was not justified in inferring that the inadequacy of
price was due to the irregularity, which he considers to have occurred in
the proclamation of the sale of this property. Furthermore, I would
observe that it stands to reason that before it can he logically concluded
that one event is the result of another, all the other causes which may have
produced the latter event must be excluded. No Court is justified in find
ing that one event is the result of another, simply because it follows the
other. 'I'o do so is to commit the well known fallacy of post hocergo propter
hoc. The Subordinate Judge, from whose decision this appeal has been
preferred, would seem to me to have fallen into this error.

For those reasons I do not think that the decree of the learned Sub
ordinate Judge can be upheld, and I would set it aside and decree this
appeal WIth costs,

[517] "M:ITHA, J. I am of opinion that the suit should be dismissed
and this appeal decreed on the ground that there was no such irregularity
in the proclamation of sale as would entitle the plaintiffs to say that the
sale had been effected contrary to the provisions of Act XI of 1859.

My learned brother has pointed out the nature of the irregularity
complained of and the finding of the Subordinate Judge on the point. Tho

(1) (189'3) 1. L. R. ~1 Cal. 66 ; L. R. (3) l18SS) I. L. R. 12 'Mad. 19; L. R
20 1. A. 176. Hi I. A. 7.

(21 (1);B2) 1. ,L R. ',) Cal. G56.
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Subordinate Judge holds that non-specification of the exact share in the 1905
sale-notification is an irregularity. His judgment, however, shows that in FEB.7.
his opinion it is not a material irregularity; and, unless the irregularity
was such as would be considered material and would necessarily induce in- A.PJ~~TB
adequacy of price, I do not think that the sale should be set aside. The
mere fact that the share was not specifically given in the proclamation is 32 C. 509=9
not sufficient to show that the sale did riot take place in accordance with C.:..:,W·

C
Bi:..a~8

the provisions of section 6 of Act XI of 1859. -1 9'1 •
This, in my opinion, is quite'sufficient for the disposal of the case; •

and it is not necessary for us to go into the other question, namely, whether
subetantial Ioss resulted on account of the irregularity. o

If I were to decide the question under what circumstances there may
he lL necessary inference of substantial lOBS on account of any irrogularibv,
the mere inadequacy of price oannot certainly be the sale ground upon
which we can conclude that the one is the cause of the other. 1£ I had
not agreed with my learned brother in dismissing the suit on the first
ground, I would have remanded the case for a retrial of the question as to
whether, upon the whole case, having regard, not only to the irregularity
in the sale proclamation, if any, and to the inadequacy of price, but to
other circumstances, as well, there could be a necessary inference of sub
stantial loss resulting from the irregularity.

Since I agree with my learned brothel' on the first point, it is not
necessary for me to say anything further on the second point.

The appeal is decreed with costs.
Appeal etllowed.

32 C. 518 (=9 C. W. B. 504=1 C. L. J. 239.)

[518] APPELTJATE CIVa;.
Before Mr. J7~8tice Ghose nncllvl,.. Justice Parquer.

SmH1.ENDU NARAIN ACHARJYA CHOWDHRY v. GOBINDA NATH DIRCAR.*
[27th February, 1905,]

Becord-o!-rtghts-Bengal T6nanlly Act (VIII of 1885).88.101 to 106-Settlem6nt officsr,
jur'ad'etiotJ o].

The particulars specified in s. 102 of the Bengal Tenancy Act, when recorded
and compiled under 8. 103, amount to a "Heoord-of·rights" as contemplated in
Chapter X of the Aot ; and proceedings taken by a Revenue Officer, after making
a record of the partioulars under s. 103, including those under s, 105 of the Aot
are not therefore void for want of jurisdioticn.

Dharani Kanta Lahiri v. Gaber Ali Khan (1) relied upon,
Per PARGITER J. The difference between s, 103 ofthe old Act and the pre

sent seotion is, that, under the former, the Revenue Offioer was to record the
partioulars speoified in s. 102 ; but under the present Aot, s.103 gives an appli
oaJ1t the right to seleot what particulars he may wish to have recorded. If the
applioant asks that all or almosu 11011 tile partioula.rs mentioned in s, 102 be 1;8

oorded, the record would constitute a "Record-of-rights"; but if only the pa.rti
eulars mentioned in clauses (al and (e) of s. 102 be recorded, they not invalving
any rights, the record could hardly be called 30 ..Record-of-rights."

[Ref. 16 C. L. J. 67=16 1. C. 935.]
---------------

• Appeal from Appellate Decree, No. 2100 of 1902, against the decree of B. V.
Nichol], opeoial Judge of Mymensillgh, dated April 21, 1902, reversing the decree of
Bhaba Ta.ran cha.tterjee, Settlement"Officer 01 Yymellsiogh, dated September 2B, 1900.

(1) (It/Olll I. L. It. 30 Oal. 389.




