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of price may be inferred to be the result of such irregularity, there can, 1908
I should say, be no gquestion in the face of the decisions of the Judicial JAN. 80.
Committee. The connection must be established by evidence, but I do —
not see how, upon a reference like the present, we can lay down any rule 13’;3{!(‘!&3
[508] as to the amount, or nature, of the evidence. Hach case must de- :

pend upon its own circumstances. 83 0. 502=9
The case will be remitted to the Division Bench for decision, C. W. N, 343

Guosr, J. 1 agree with my Lord in the observations he has made 16 h J.
upon this reference, There is, however, one word that I should desire to )
say with reference to the two cases mentioned in the second question sub-
mitted to the Full Bench, Those cases simply lay down that the specifi-
cation of the estate, or share of the estate, as the case may be, should be
such as to inform intending purchasers what may be the precise property
that is to be sold. And it was held, with reterence to the facts and cir-
cumstances of those cases, that the specification of the share as given in
the sale notification was not sufficient.

RAMPINI, J. As this second appeal ig to be returned to the Relerring
Bench for disposal, I say nothing in respect of the first question propound-
ed for our deecision. -

As 1 read the decisions in the cases referred to in the second question
put %o us, they lay down a general rule, viz, that * merely advertizing
that the residue ' of an estate is to be sold without giving further parti-
culars, and stating what that residue is cannot be considered a sufficient
description,” and they have been so understood by the Lower Courts be-
fore whom the case, from which this second appeal arises, came. In eo
far as they lay down such a general rule, 1 think they have not been cor-
rectly decided. Sueh a rule is opposed to the terms of section 6 of Act XI
of 1859 and the ruling of this Court in Bamnarain Koer v. Mahabir Per-
shad Singh (1), T would therefore answer the second question in the
negative,

It is unnecessary to answer the third question, as the point it raises
will be dealt with by the Bench, to which the appeal is returned.

HARINGTON, J. [ agree in the judgment delivered by my Lord.

BRETT, J. I agree in the judgment delivered hy the Chief Justice.

32 C. 509 (=9 0. W. N. 348=1C. L, J.91.)
[509] APPELLATE CIVIL,
Before My. Justice Rampini and Mr. Justice Mitra,

IsMAIL KHAN v. ABDUL Aziz KHAN*
[7th February, 1905.]

Sals for arrears of revenus— Separate shares, sale of — Notification of sale—Specifica-
tion of share—Residue—Setling aside sale—Maierial trreqularity—8ubsiantial
injury resulting, proof of —Evidence~Act X1 of 1859 ss., 6, 10, 83.

The non-specification in a notification under section 6 of Act XI of 1859 of
the exact share to be sold i a case where separate accounts had been opered
s under seotion 10 of the Act, is not a material irregularity, if the notification
+was sufficient to give notice to an intending purchaser as to what was about to
be sold.

* Appeal from Apppellate Decree, No. 1874 of 1502, against the deoree of Bipin
Behari 8en, Subordinate Judge of Dacca, dated July:9, 1001, reversing the decree of
Mobhini Chandra Sarkar, Munsif of Dagpa, dated March 7, 1901.

(1) {1886) I. L. R. 13 Cal. 208.
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Ram Narain Eoer v. Mahabir Pershad Singh (1) follawed.

Where there is no evidenoe, direot or otherwise, on which the relation of
cause and efisct between @ material irregularity and an ma.dequany of price
could ba held to be establizhed, it canwot, under the provisions of section 83 of
Act XI of 1859, be inferred that the one was due to the other.

Per RAMPINI, J. Semble; Such relation must be proved by direct evidence.

Macnaghten v. Mahabir Pershad Singh (3); Arumachellam v, Arunachel-
lam (8), Tasadduk Rasul Khan v. Ahmad Husain (4), referred to.

Per MITRA, J. It is open to a Court to consider whether upon the whole
case, having regard not only to the irregularity and to the inadequaoy of price,
but to other circumstances, there could be a necessary inference of substantial
loss resulting from the irregularity.

6 C. L. J. 163; Ref. 10 C. W. N. 187
N. 487.]
SECOND APPEAL by the defendant No. 1, Ismail Khan,
Estate TLall Buktear, bearing Towzi No. 1896 of the Dacea.
Collectorate, belonged to the plaintiffs and the defendant No. 1.
[510] A separate account was opened under section 10 of Act XI of
1859 in respect of the d annas 18 gundas share belonging to the defen-
dant No. 1 ; the remainder 10 annas 2 gundas, belonged to the plaintiffs.
This remainder fell into arrear in respect of the March kist of the Govern-
ment revenue for the year 1898-1899. It was accordingly sold on the
26th June 1899 under Act X1 of 1859 for the recovery of the arrear
amounting to Re. 1-6-7, and was purchased by the defendant No.1 for
Rs. 230. The notice 1ssued by the Collector nnder sectlons 6 and 18 of
Act XI of 1859 was in the following terms :—
“ NOTiCE

Is bereby given under seotions 6 and 13 of Act X1 of 1859 that the undsr-men-
tioned mehals comprised within the distriat of Dacaa shall be sold by auction at 12
o'clock after 26th June 18.3) in the office of the Collector of the said district for the

realization of the arrears of revenue ard other amounts of claim, which are realizable
ag (overnment revenus according to law ;—

INDIAN HIGH COURT REPORTS [Vol.
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The 8th May 1899. )
(1) (1868) I. L. R. 13 Cal. 203. 18 1. A. 171,
(2) (1882)1 L. R. ¢ Cal. 656; L. R. ,(4) (1898) I. L. R. 21 Cal. 66; L. R.
10 I. 20 1. A. 176.

26.
(8) (1888)1 L. R. 12 Mad. 19; L. R.
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111} ISMAIL KHAN v, ABDUL AZIZ KHAR 32 Cal. 512

The plaintiffs applied to the Commissioner praying to have the sale 1808
set aside, but the application was refused ; they then instituted the present  FgB. 1.
suit under seckion 33 of Act XI of 1859 to have the sale sef aside on the —
ground of non-compliance with the provisions of sections 5, 6 and 7 of the APPELLATE
Act ; the plaintiffs further alleged that the nobtices required by the afore- OI__'
said sections were not duly published on account of the fraud of the pur- 33 0. 509=4
chaser, [511] and that the property had been sold at an inadequage price, G. W. N. 348
The defendant No. 1 alone appeared and pleaded inter alia that there was =1 g‘ir" J.
neither any illegality nor any irregulariby in publishing the sale-notifications, )
and that the notices under sections 5, 6 and 7 were duly published; that
the plaintiffs had not sutfered any substantial injury in consefiuence of any
irregularity, and that the charge of fraud was wholly false. The principal
issue was the third, which was as follows :-—

(3) Whether notices nunder Act XI of 1859 were duly served, and
whether there were any irregularities and illegalities in publishing the sale-
notifications, and whether the plaintitfis have suffered any substantial
injury in consequence thereof ?

The Munsif, who tried the suit, held at the first trial that as in the
salesnotification the property was described merely as the residue without
giving further parficulars and stating what that residue was, the sale was
void, and he aceordingly set aside the sale withous going into the other
questions raised. On appeal the Subordinate Judge held that the defect in
the notification wag only an irregularity, and that the sale could not be
seb aside, unless it was found that the plaintiffs had sustained substantial
injury by reason thersof. e accordingly remanded the suit to the first
Court for decision of the. other question raised. On remand the Munsif
found that the property had been sold for a very inadequate price, and he
held that the plaintiffs had succeeded in proving that they had suffered
substantial injury in consequence of the irregularity. He therefore set
aside the sale,

On appeal the Subordinate Judge found that the share sold was worth
at least Rs. 1,500, and he held that as there was a material irregularity in
the notification of sale “a Court of justice may reasonably and legitimately
infer that it was due to irregularity that the property was sold at an
inadequate price.” He accordingly dismissed the appeal.:

The defendant No. 1 appealed to the High Court, and the appeal
came on for hearing on September 1, 1903, before Mr, Justice Mitra sifiting
alone. The only question argued before him was that there was no
irregularity in the publication of the sale notice. His Lordship, considering
that there was a conflict between the decision in Ram Narain Koer v.
Mohabir Pershad [612] Singh (1) and the decisions in Annada Charan
Mukhuts v. Kishori Mohon Rai (2) and Hem Chandra Chowdhry v. Sarat
Kamini Dasya (3), and that the question was one of general importance
referred the case to the Division Bench. The appeal then came fio be
heard before Rampini and Mitra, JJ.,, who referred it to a Full Beneh,
propounding the following questions for deecision.

(1) Whether she description of the share of the estate to be sold given
in the sale proclamation in this case was sufficient or not?

(2) Whether the cases of Annada Charan Mukhuti v. Kishori Mohon
Bas (2) and Hem Chandra Chowdhry v, Sarat Kamini Dasya (3) were
rightly decided so far as regards the sufficiency of the description of the
property sold in these cases? '

(1) 1886) I. T. R. 18 Cal. 208. (8) (1902) 6 C. W. N. 526.
(2) (1892) 2 C. W. N. 479.
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(3) Whether, when there has been an irregularity in the publishing or
conducting of & sale under Act XI of 1859, the inadequacy of price may be
inferred %o be the result of such irregularity or must be established to be
so hy direct evidence ?

‘The case then came on hefore a- Full Bench™ (Maclean, C. J., Ghose,
Rampini, Harrington and Brets, JJ.) who remitted it to the Division Beneh
for trial.

Dv. Rash Behary Ghose and Babu Juanendra Nath Dose for the
appellant.

Moulvi Abdul Jawad (Babu Nilmadhab Bose and Moulvi Serajul Is-
Lam Khan Bahodwr with him) for the respondents.

RAMPINI, J. This second appeal has been returned to us by a Full
Beneh of this Court in ovder that we may dispose of it, as we think proper.

The two poinbs to be considered ave :—

(1) Whether there was any irvegularity in conncction with the pro-
clamation of sale, and

(¢¥) Whether, because the price obtained at the sale was inadequate,
1t may be reasonably and 1egi§imately inferred, as the [818] Subordinate
Jodge has done, that it was due to the irregularity $hat the property was
sold at an inadequate pricc.

With regard to the tirst point, I consider that there was no material
irregularity in the proclamation of sale, and that the share of the estate
about to be sold was sufficiently specified in the proclamation, That pro-
clamation has been printed ab page 3 of the paper-hook ; and I need not
deseribe it in detail, because its contents have been fully ses forth in the
judgment of the Subordinate Judge, before whom the case first came. The
passage of that judgment, in which they are described, is as follows —

“In the present case a separate account was opened only under
section 10 of the Sale Act in respect of the 5 annag 18 gundas share of the
defendant No. 1. The remaining 10 annas 2 gundas share of the plaintiffs
was meant to be sold by the word * residue " in the sale notification. Here
the entire revenue for the 16 annas share was stated as Rs. 2, 10 annas
8 gundas in column 3 of the notification, and the revenue for the residue
share was given as Rs. 1, 10 annas 11 sundas. So by simple caleulation,
the intending purchasers could know what share was actually going to be
sold. Section 6 of the Fale Aet, however, requires specification of the
ahare to be sold. This evidently means that the extent of the share, as so
much, is necessary to be clearly specified, so that the intending purchasers
might, ab a glance ; know what was the exact share going to be sold, with-
out having recourse to any caleulation for themselves. As however, the
share in the present case could be ascertained, as shown above, by the in-
tending purchasers by a simple rule of proportion caleulated on the entire
revenue and the revenue of the residue share given in the sale notbification.
the ruling cited above does not seem to apply in all fours to the present
case, for at best the non-specification of the exact share in the sale notifi-
cation (though it could be ascerfidined from other particulars given there)
i, only an irregularity and not an illegality.”

1t therefore appears to be the finding of the learned Subordinate
Judge before whom the case first eame, that the sale proclamation was
sufficient to give notice to any Infending purchaser as to what
was about to be sold. He says that there was an irregularity in the
proclamation, but it evidently, in his [514] opinion did not amount

* See ante p. 5G2.
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to a material irregularity ; and I am certainly of the same opinion. I think
there has been in this case sufficient compliance with the provisions of sec-
tion 6 of Act XI of 1859, as explained in the case of Fam Narcin Koer v.
Mahabir Pershad Singh (1). That being so, it appears to me that there
was no material irregularity, and that the suit should not have been re-

1908
FeEB. 7.
APPBLLATE
IVIL.

manded by the Subordinate Judge, before whom the case first came, §o the 32 G. 509=8
lower Court to have evidence as to the inadequacy of price recorded. G- W. N. 348
However, he did remand the suit to the tirst Court ; and an appeal was =30C. L.d.

preferred to the Subordinate Judge, who ultimately decided 6he case, and
who has pointed out that the price realised was inadequate gnd has then
gone on to say that * a Court of justice may reasonably and legitimately
infer that it was due to thisirregularity thab the property was sold at an
inadequate price.” He has, therefore, set aside the sale and decreed the
suib.

I am of opinion, however, thab the decision of $he Subordinate Judge
on this point was erroneous. It appears to me clear from _scetion 311 of
Act XIV of 1882 that it is only when substantial injury is proved to bave
been sustained by reason of the irregulurify,” that the Court is justified
in setting aside a sale ; and there can be no doubt that the rulings of their
Lordships of the Privy Couneil have clearly laid down that there must be
direct evidence to connect the substantial injury resulting from the inade-
quaoy of price with the irregulariby. This has been pointed out in three
cases. Lirst, in the case of Olpherts v. Mohabir Pershad Singh (2) their
Liordships say as follows :—"* The High Court, baving held that the non.
stafement ol the amount of revenuc in the proclamation was an irregulari-
ty proceeded to try the question whether the irregularity had caused sub-
stantial injury to the applicant. They say :~—But it may be reasonably
supposed thab the non-specitication of that Government.revenue in the sale
proclamation published ig one of the causes which caused the diminution
in price,” There was no evidence at all on this subject. 1t appears to their
Lordships that the High Court could [515] not, without evidence and upon
a mere supposition, properly find that the non-statement of the revenue in

the proclamation did cause an injury to the applicant causing an inadequate
price to be bid at the sale.”

The next case is that of Adruna Chellam v. Aruna Chellam (3). Their
Lordships there‘observe :-—There is another objection to this decree of the
High Court. The law provides by section 311 of Act XIV of 1882 that
an objection may be taken by the judgment-debtor to an irregularity in the
sale, bub then it says bhat no sale shall be set aside on.the ground of irre-
gularity, unless the applicant proves to the satisfaction of the Court
that he has sustained substantial injury by reason of such irregularity.
The Subordinate Judge, finding, as he says, that no complaint had been
made of this irregularity, did not receive evidence that there was any in-
jury oceasioned by ib. 1f he was wrong, in the opinion of the High Court,
in doing that, they ought to have sent back the case to him to take that
evidence. Instead of doing this, when the case comes before them, and
they give judgment, they assume that there was a substantial injury, and
that the property in conseduence of the misdescription had sold for less
value than it would otherwise had fetched. There scems to be no ground
for an assumption of that kind by the High Court, and therefore, both as

(1) (1889) L L. R. 13 Cal. 208, (3) (1888) L L. R.12 Mad.19; L. R,
(2) (1882) L. R.101. A, 25ato. 30; 151 A.7.
I. L. R. 9 Cal. 656.

323



1808
FEB. 7.
APPELLATE
CIVIL.
32C. 50%3=9
C. W. N. 848
=10C L {J
91.

32 Cal. 516 INDIAN HIGH COURT REPORTS LYol

to the objection to the non-descripbion or not mentioning the mortgage in
the attachment proceedings and that there was no proof, that any special
injury was occasioned, their Liordships think that the judgment of the High
Court was wrong, and that it must be reversed.

The third case is the well known case of Tasadduk Rasul Khan v.
Ahmad Hussain (1). In this case their Lordships say :—'* The proceeding
in this case was brought under section 311, which deals with material
irregularity. The non-compliance with the provisions for posting was
a matberial irregularity. But in the case of Macnaghten v. Mohabir Pershad
Singh (2) and druna Chellam v. Aruma Chellam (8) it was held that
in all cases of irregularity [516] under section 311 evidence must be
given of substantial injury having resulted. In the present case the decree-
holder failed to comply with the full requirements of section 290, but both
on principal and authority their Lordships are of opinion that the case must
be treated, as the Respondents themselves treated it, as one of material
irregularity to be redressed pursuant to the provisions of section 311, and
on the application of that section, it wag incumbent on the respondents to
have proved that they sustained substantial injury by reason of such irre-
gularity. They gave no such evidence and it would be extremely improba-
ble that injury could have happened {rom the non-compliance with the
strict letter of the section. Their Lordships cannob accept the judgment of
the Judicial Commissioner, that loss is to be inferred from the mere fact
that a sale was had without full compliance with the provisions of sec-
tion 290. The section clearly contemplates direct evidence on the subject.”

In the present case it appears to me that there is absdiutely no direct
evidence to connect the alleged irregulariby with the inadequacy of price.
There is no evidence on the point. There is only evidence as to inade-
quacy of price. There is no evidence, direct or otherwise, on which we
could hold the relation of cause and effect to be established between these
two facts. That being so, it appears to me that under the provisions of the
section, and in accordance with the rulings of fhe Privy Council
the Subordinate Judge was not justified in inferring that the inadequacy of
price was due to the irregularity, whieh he considers to have occurred in
the proclamation of the sale of this property. Furthermore, I would
observe that it stands to reason that before it can be logically concluded
that one event is the result of another, all the obher causes which may have
produced the latter event must be excluded. No Court is justified in find-
ing that one event is the result of another, simply because it follows the
other. To do so0 is to commit the well known fallacy of post hoc ergo propter
hoc. The Subordinate Judge, trom whose decision this appeal has been
preferved, would seem to me to have fallen into this error.

TFor these reasons I do not think that the decres of the learned Sub-
ordinate Judgo can be upheld, and I would setit aside and decree this
appeal with costs.

[517] Mrria, J. T am of opinion thab the suit should be dismissed
and this appeal decreed on the ground that there was no such irregularity
in the proclamation of sale as would entitle the plaintiffs to say that the
sale had been effected contrary o the provisiofis of Aet XI of 1859,

My learned brother has poimted out the nature of the irregularity
complained of and the finding of the Subordinate Judge on the point. The

(1) (1893) 1. L. R. 21 Cal 66; L. R. (3) (1888) 1. L. R. 12 Maci. 19; L. R
20 1. A. 176. 161 A. 7,
{2y (1#82) 1. L R. ¥ Cal. 636.
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Subordinate Judge holds that non-specification of the exact sharein the 1908
sale-notification is an irregularity. His judgment, however, shows that in  FEB.T.
his opinion it is nob a material irregularity ; and, unless the irregularifiy —
was such as would be considered material and would necessarily indues in- A‘g’fgg‘_\'m
adequacy of price, I do not think that the sale should be set aside. The -
mere fact that the share was not specifically given in the proclamation is 32 G. 509=0
not sufficient to show that the sale did not take place in accondance with O W. N. 848
the provisions of seetion 6 of Act X1 of 1859. =1 %’11" d.
This, in my opinion, is quite'sufficient for the disposal of the case ; ’
and it is not necessary for us to go into the other question, namely, whether
substantial loss resulted on aceount of the irregularity.
If T were to decide the question under what circumstances there may
be a necessary inference of substantial loss on account of any irregularity,
the mere inadequacy of price cannot certainly be the sole ground upon
which we can conclude that the one is the cause of the other. If I had
not agreed with my learned brother in dismissing the suit on the first
ground, I would have remamded the case for a retrial of the question as to
whether, upon the whole case, having regard, not only to the irregularity
in the sale proclamation, if any, andto the inadequacy of price, but to
other circumstances, as well, there could be a necessary inference of sub-
stantial loss resulting from the irregularity.
Since I agree with my learned brother on the first point, it is not
necessary for me to say anything {further on the second point.

The appeal is decreed with costs.
Appeal allowed.

32 0. 518 (=9 C. W. N. 504=1 C. L. J. 289.)
[518] APPELLATE CIVIL.
Before Mr, Justice Ghose und Mr, Justice Pargiter.

STDHENDU NARAIN ACHARJYA CHOWDHRY ». GOBINDA NATH SIRCAR*
[27th February, 1905.]

Reacord-of-rights—Bengal Tenancy Act (VIII of 1885), 8s. 101 {0 106 —Settiement officer,
Jurssdiction of.

The particulars specified in 8. 102 of the Bengal Tenancy Act, when recorded
and compiled upder 8. 108, amount to a “Reocord-of-rights'’ as contemplated in
Chapter X of the Aot ; and proceedings taken by a Revenus Officer, after making
a record of the partioulars under s. 103, including those under 8. 105 of the Act
are not therefore void for want of jurisdiotion.

Dharans Kanta Lahirs v. Gaber 41 Khan (1) ralied apon.

Por PARGITER J. The difference between s. 103 of the old Act and the pre-
sent seotion is, that, under the former, the Revenue Officer was to record the
particulars specified in 8. 102 ; but under the present Act, s. 103 gives an appli-
cant the right to select what partieulars he may wish to have recorded. If the
applicant asks that all or almoss all the particulars mentioned in s. 102 be re-
corded, the record would constitute a ‘‘Record-of-rights’’; but if only the parti-
oulars mentioned in clavges (a) and (c) of 5. 102 be recorded, they rot involving
any rights, the record could hardly be called a “Reoord-of-rights."

[Ref. 16 C. L. J. 67=16 L. C. 935.)

* Appeal from Appellate Decree, No, 2100 of 1902, agaipst the deetée of B. V.
Nicholl, Special Judge of Mymensingh, dated April 21, 1902, reversing the decres of
Bhaba Taran Chatterjee, Settlemenh)O!ﬁcer of Mymensingh, dated September 28, 1900.

{1) (1802} L L. K. 30 Cal. 38g.
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