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[nt] CRIMINAL REVlaION.
Before Mr. Justice Harington and Mr. Justice Pargiter.

KaRBAN v. KING·EMPEROR.*
[28th September, 1904.]

Kidflapping Irom la,wjul gU41dJanship-Mahomedafl Law-Mahomed£tfl minor,
guardianship oj-Preferential right oj Maho7r.edan moth,r-P,nal Code \Aet
XLV oj 1860), ss. 361,363.

Under the Ma.homeda.n Ia.w the mother is entitled to the custody of hel
da.ugbter. in preferenoe to the husband, until the girl a.tta.ins the age of puberty.

The remova.l of an imma.ture Ma.homeda.n girl of eleven 01 twelve hom
the house of her mother-in-Ia.w in whose charge her husbsud ha.d left her.
by a. third person a.otinj:t lIot the Instanoe, and under the instiga.tion, of hel
mother is not taking from .. lawful guardianship," and does not amount to
"kidnapping.' •

Nur K£tdir v. Zulaikh£t Bibt (1) referred to.
[Ref. 42 All. 146=18 A. L. J. 64=64 I. C. 402.]

RULE granted to Korban, the petitioner.
The complainant Azimun, charged the petitioner with kidnapping her

daughther-in-law, Dasadia, a Mahomedan girl of eleven or twelve years of
age, who was not proved to have attained puberty. Dasadia had been
married to her son and had resided with him at her house. When he
went away from home on a voyage, he left his wife under her charge and
protection. On 16th May 1904, the petitioner went to the cbmplainant'1!l
house and took thEl girl by force and against tho· complainant's consent,
but at the instance and instigation of the girl's mother, who desired to
have her daughter to live with her, having heard that the child was not
happy with her mother-in-law.

The petitioner was convicted under s, 363 of the Penal Code by the
Second Presidency Magistrate, and sentenced to ~ve [tt5] months
rigorous imprisonment; .1l'nd the girl was ordered to be restored to the
custody of her mother-in!law.

The petitioner then obtained this Rule calling upon the Chief Presi­
dency Magistrate to show cause why the conviction should not be set aside
on the grounds, first, that the mother under whose direction the petitioner
was acting, was entitled to the custody of the female minor Dasadis, until
she attained puberty; secondly that the case came under the latter part of
the Exception to section 361 of the Penal Code; and thirdly, that in any
view of the case the sentence was too severe.

Mr. Donogh (Babu Amarendr« NCith Chatterjee and Babu Sur'endra
Nath Ghosa~ with him) for the petitioner. The Magistrate finds that the
accused brought away the girl from her mother-in-law's house at the
request of the girl's mother. He also finds the girl to be eleven or twelve
years of age. She cannot, therefore, have attained puberty. The lawful
g"uardianshipand custody of a Mahomedan female minor, who has not
reached maturity is with the mother, even as against the husband: see Nur
Kadir v. Zu~eikha Bibi (1) ; ln the matter of Khc,tija Bibi (2) and Macnagh­
ten's Principles of Mahomedan "4aw, page 63. A fortiori the mother has
preference over the mother-in-law. There could be no kidnapping, as the

* Criminal Revision No. 926 of 19M, a.ga.inst the order 01 W. A. Bonnaud,
Seoond Presidenoy Ma.gistrate 01Ca.loutta, dated Aug. 17. 1'304.

(1) (1886) I. It.R. 11 Cal. 6'9. (2) (18'10) Ii B. L. R. 65'1.
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mother was the lawful guardian, and the girl was taken to her house and
under her directions; at any rate it was for the prosecution to show that
the minor had attained puberty. The finding is to the contrary. Moreover,
as the accused is shown to have acted in good faith, the Exception to
8. 36i of the Penal Code applies to this case,

HARINGTON AND P ARGITER, JJ. In this case a Rule was issued cal­
ling upon the Chief Presidency Magis~rate to show cause why th~ convio­
tion of the petitioner should not be set aside on the grounds first, that the
mother, under whose direction the petitioner was acting was entitled to
the custody of the female minor, Dasadia, until she attained puberty;
secondly, that the case came under the latter part of the Exception to
section 361 of the [1J!4i6] Indian Penal Code, and finally, that in any view
of the case the sentence is too severe.

It has been found as a fact by the Magistrate who tried the case, that
the petitioner took the girl away for no immoral or illegal purpose, but
he kidnapped the child at the instance of and at the instigation of her
mother who had learnt that the child was unhappy at her mother-in-law's
house and who consequently employed the accused to bring the child
back to her. On those findings he has been sentenced to suffer five
months' rigorous imprisonment.

It is argued that the conviction must be set aside, because on the
findings, the offence of kidnapping from lawful guardianship has not been
established. It is found by the Magistrate that the girl is of the age of
eleven or twelve years, It has been decided in the case of Nnr Kadir v .
Z1~leikha lJi,iJi (1) 'that under Mahomedan Law, which is the law.goveruinq
this case, the mother is entitled to the custody of her daughter ill prele­
renee to the husband, until the girl attains the age of puberty. In thi1;
case the girl W,15 taken from the guardianship 01' her mother-in-law, who
must be taken, for the purposes of this case, to have been the lawfully
authorized agent of the girl's husband. To enable a conviction for kid­
napping to be sustained, it has to be shown that the guardianship of the
husband was lawful, that is to say, the onus lay upon the prosecution of
showing that the girl had attained puberty, because until she had attained
that age her mother, and not her husband, was under the Mahomedan
Law her lawful guardian.

On the judgment it is clear that the prosecution failed to show that
the girl had attained the age of puberty: indeed the evidence points to her
not having attained that age.

The result is, that an essential element in the offence charged, namely,
that the girl wa~ taken from her lawful guardian, is not established, and,
therefore, the conviction must be set aside,

We desire to add that in view of tl{e finding of fact in the Magistrate's
judgment that the petitioner was acting bonn fide on the instructions of
the mother, the mother acting in what she [n7] believed to be the
interests of her daughter--on those findings, we think, that the sentence
passed was a great deal too severe, even. if ill law the conv'osion oould have
been supported.

The conviction and senteuce are set aside, and tlle plt'tioll3r is
ordered to be released from his bail. The child must be restored to her
mother,

Rule absolute.

--------- ---------------
(1) (18S6')1. L. R. 11 Ca.1. 649.
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