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1908  jurisdiction in gquas: criminal matter ; it is the Civil Court which is
JaN. 18. to grant or refuse the sanction. Then the sanction may be revoked
— or granted by any authority to which the authority giving or refu-
A;‘;’;ﬁ‘ ing it, is subordinate : this again must be a Civil Appellate Court : then the
og1aiNan High Court for good cause shown, may extend the time. This must, we
CIviL. think, mean, regard being had to the definition which points to the High
= . Courtin its Appellate jurisdiction, the Appellate Side of the High Court ;
32% 3;1'9;29‘ and seeing that the section indicates clearly that the Civil Courts are to
=9 Cr. L. 3. deal with these questions, the context would seem to show an intention
108. that the Appellate Side of that Court, sitting in the exercise of its Civil
Jurisdiction was the proper Court to exfend the time. The Legislature
could scarcely have intended that when all the other applications in this
connection are to be heard by the Civil Court, an application for extension
of time was to be heard by the Criminal Appellate Bench of the High
Court. A Judge sitting alone on the Original Side of the High Court, is
not subordinate to a Division Bench of that Court, though the latter can
sit in appeal from a decision of the former. ** High Court *' in section 195
cannot, we think, mean a Judge sitting on the Original Side of the Court,
but for the reasons given above we do not sce why 1t should not mean a
Civil Appellate Bench of the High Court. Mr. Justice Henderson consequ-

ently had no jurisdiction to hear the application.

The other questions do not, in this view, become material : but as they
have been argued we may say that we do not agree with the view that the
time can be extended when it has expired. If the time has expired, there
is nothing to extend. 'The cases in the Madras High Court, upon which
the Court of first instance relied, were heard ez-parte, apparently without
the question being argued, and can scarcely be treated as authoriies. Any
way, we respectfully differ.

The appeal must be allowed with costs in both Courts.

Appenl allowed.

Attorneys for the appellants : Swinhoe & Co.

Attorney for the respondent : 0. C. Gangooly.
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[886] FULL BENCH.

Befove Sir Francis V. Maclean, K.C.I.E., Chief Justice, My. Justice
Ghose, My. Justice Bampini, Mr. Justice Harington, and
Mr. Justice Brett.

RAaM MOHAN PAL AND .OTHERS v. SHEIKH KAcHU.*
{206k January, 1905.]

Occupancy right, iransf:r of —Co-sharer, acquisition by—Bewngal Tenancy Adet (VIII
of 1885), 5. 93, cl. (2).

Held by the Full Bench (RAMPINI, J., dissenting}, that by the transfer of
tha cosupancy right to person jointly interested in the land as proprietor or
permanent tenure-holder, the holding does not cease to exist, but orly the
oocupanoy right is terminated ; and that the cases of Jawadul Huq v. Ram
Das Saha (1), Miajan v. Minnat 4l: (3) aud Sitanaih Pande v. Pelaram Tri-
pats (3) were rightly decided. -

* References to Full Bench in Appeal from Appellate Deoree No. 2072 of 1901

(1) (1896) 1. L. R. 24 Cal. 148, (@) (1894) L. L. R. 91 Cal. 869.
(9) (1896) L L. R. 94 Cal. 521.
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[Ref. 7C. L.J. 712 ;84 Cal. 516=11C. W. N. 626=5C. L. J. 467 ;59 1. C. 837 ; 12 1905
I.C.67;151.C 705 ; Fol. 18 C. W. N, 918=2 1. C. 654 ; 20 1. C. 698= 18 C. JAN. 20
L. J. 969=19 C. W. N. 246 ; Appr. 42 Cal. 172;38 L. C.534; Dist. 131 C. e
836 ;19 C. L. J. 400=261. O. 546; Fol. 5 Pat. L. J. 802=<36 1. C. 866=65

1. ¢.281; 1990 Pat. 168.] ggg.n

REFERENCE to full Bench by RAMPINI and MITRA JJ. in second —_—
appeal by the plaintiff, Ram Mohan Pal and on his death by his heirs, 33 C. 8;36553
Dinamoyi Dasi and others, _1 C.LJ. 1.

The plaintiffs, respondents, were the putnidars of 3 annas 174 gundas
undivided share of a mouzah known as Atubbanga, and the defendants 3
to 9 held in that mouzah, in ocoupancy rvight, three kamis of land. The
latter sold their interest in the said land to the defendants Nos. 1 and 2
who were also part proprietors of the mouzah, having a share in the putni
and who took khas possession of the said three kanis of land. Thereupon
the present suit was instituted in the Munsif’s Court at Naraingunge for
having the sale set agide on the ground that occupancy rights were nob
transferable by sale, or whether they were or not for khas possession in
proportion to their share jointly with the defendants.

[387] The Munsif held that no custom or usage had been proved,
that oceupancy rights were transferable by safc and he decreed the plain-
tiff's suit, giving khas possession as prayed.

On appeal, the Subordinate Judge held that occupancy rights were
transferable by custom in the locality, and that the pla'ntiffs were not
entitled to khas possession. Against this decision the plaintiffs preferred an
appeal to the High Court.

The secotid appeal camse on for hearing before RAMPINI AND MITRA
JJ., and their Lordships were.of opinion that the plaintiffs weve entitled to
khas possession jointly with the defendants Nos. 1 and 2, and that the
appeal should therefore be deerced, Bubt as this view was opposed to
that expressed in three reported cases mentioned in the Order of reference,
the question was referred for decision by a Full Bench.

The Order of reference was as follows:—

“ The plaintifis have a 3 annas 173 gundas sbare in a certain putni. The princi-
pal defendants have also a share in this putni. The plaintifis sus for khas possession,
in proportion to their share, of certain lands appertaining to the putni of which the
defendants are in kkas possession by virtue of their purchase of the occupauncy rights
of the old tenants of these lands.

The plaintifis plead (i} that cccuparecy rightis are not transferable by sale; (il
that whether they are or are not, they (the plaintiffs) are entitled to joint khas posses-
sion along with the defendants.

¢ The Subordinate Judge has held (a) that ccoupancy rights are transferable by
oustom, and (b) the plaintifis are not entitled to kkcs possession as prayed.

‘“ The pla.lnhlﬁs appeal and impugu the correotness of the Subordinate Judge's
decision on both points.

¢ The finding of the Subordinate Judge that the ococupanoy rights in the loeality
in which the disputed lands are situate are transferable by custom without the oom-
sent of the landlord is a finding of fact, which we canpot disturb in secord appeal
But we are of opinion that the BSubordinate Jndge is in error in holding that the
plaintiffs are not entitled to Ahas possession. + Under section 22 (2) of the Beugal
Tenancy Act “ if the ocouparoy right in land is transferred to a person jointly:
interested in the land as propristor or permanert tenure-holder, it shaill cease to emsst;
but nothing in this sub-section shhll prejudicially affect the right of any third person.”
Now, the prircipal defendants are jointly interested in the land with the plaintifis as
permanent tepare-holders (vsz., as putnidars). Hepce, the ocoupancy right they
have purchased has ceased to exist. They are in direot possession of the lands as
putnidars, and consequently the plaintiffs are as much entitled to khas possessmn a8
they are. The plaintifis should accordingly be fut in kZas possession in proportion to
their interest in the putni.
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“[388] The Suhordinate Judge observes that the rulings of this Court or the sub-
jeot are conflicting. He oites the ocases of Palakdhars Ras v. Manners (1) and Dilbar
Sardar v. Hoseiy, 4li Bepari (2). In the former of these two cases, it 1s incidentally
remarked at page 185 :—‘ We may here point out that in thecase of a purchase by
one of the maliks, the other maliks cannot maintain a suit for ejectment. Their only
remedy would be by partition of the property within which the land purchased is
situate, though perhaps they might also sue for a declaration of the invalidity of the
sale." But this is an obiter dictum, as pointed out im the second of the two cases
above olted, in which it is also dissented from. In this case at page 556 it is said:
¢ In this Court it is contended that the form of the suit was misconceivad and that
the plaintiff, if entitled to any relief whatever, is entitled only to.a partitior of the
satate. No authority has been oited for this proposition, but reliance has been placed
on a remark made in the judgment which was delivered in case of Palakdhars Ras
v. Manners (1), which possibly, so far as it goss, may tend to sustain the contention.
That, however, is merely an obsiter diotum, and there is no doubt that the view ot this
Court bas been, so far as we are aware, for a long series of years to the conirary effect.
Reliance has also been placed upon the well-known cases of Waison and Company v.
Ram Chund Dutt (8) and Luchmeswar Singh v. Manowar Hosein (4). Thess cases
are, however, in our opirion olearly distinguishable from the present. Upon the
findings ot fact arrived at by the courts below, the present case might thus be stated:
A two-anna sharer in the taluk has, without the consent of his co-sharers, expelled
{for it comes to that) one of the common tenants of the lalukdars and has possessed
himselt to the exelusion of his co.sharers of the lands held by him. But this is not
a oase such a3 is oontomplated by either of the decisiona cited; for there are in
this case no considerations whatever of an equitable kind, so far as we ocam perceive,
o sustain the olaim brought forward by the appellants to retain possessior of the
land from whion they have expelled the tenants to the exolusion of their co-sharers.
There is, therefore, no conflict on the subjest, as supposed by the Bubordinate Judge.
The case of Dilbar Sardar v. Hosein Al Bepars (2) is an authority for holding that in
a case suoch as the present, the plaintifis are entitled to Ikhas possession. The oase ot
Palakdhars Bas v. Manners (1), for the reasons assigned in Dilbar Surdar's case (2),
is no authority to the contrary.”

“ Bat there are authorities to the contrary. These are the ocases of Sitanath
Panda v. Pelaram Tripats (5), Jawadul Hug v. Ram Das Saha (6), and Miajan v.
Minnat Als (7). These cases lay ‘down the prineciple that when a co-sharer landlord
purohases an ocoupanoy right, the tecanoy is not extinguished, but continues to exist
divested of the ocoupancy right previously attached to 1t. If these rulings are follow-
ed, the plaintiffs are not entitled to joint khas possessiom, as prayed for. But we do
not [389] think the above oited cases have basen rightly deoided, and we are of
opinion that according to the terms of section 22 (2) and the intentiom of the
Legislature which framed the Bangal Tenanoy Act, an ocoupamey right purchased
by a co-sharer landlord who is a joint proprietor or a joirt permanent tenure-holder
ceases to exist, and no tenanoy or any other right remains by virtue of which the
purchaser can obtain kbas possession of the land as a temant our reasons for coming
to this conolusion ara—(i) that to hold otherwise is to introdace a new olass
of tenants, not comtemplated by the Act (se¢ section 4); (ii) that to lay down
thir prineiple is to frustrate the object of the introduction into the Aot of
section 22, which was to discourage the purchase by landlords of their tenants '
rights so as to prevent their encroaching upon the raiyati land of the province and
converting it into nif jote land ; (iii) the words in section 23 (2) * shall cease to exiat *
osour also in seotion 22 (1) ; and so, it in the ciroumstances referred to, the tenancy
i¢ not to cease to exist, bub to comtinue divested only of the occupancy right, then
under section 22 (1) a landlord may purchase an ocoupanoy right and become his own
tenant, which would seem to be opposed to the fundamental principles, whieh under-
lie the law of landlord and tenant in all countries; and (iv) that if the Legislature
had intended to lay down any such rule as has been laid down in the above cited
rulings, it would surely bave conveyed-its meaning not by implication, but by means
of clear and unambiguous language.

“ The words ‘but nothing in this sub-section shall prejudioally aflect the rights
of any third person,’ cccuring in section 22 (1) and (2) would seem to us to mean

(1) (1898) L L. R. 23 Cal 179, L A. 48,

(2) (1899) I L. R. 26 Cal. 553. (5) (1894) I, T.. R. 21 Cal. 869.

(8) (1890) I L. R. 18 Cal. 10; L. R. 17 (6) (1896) I L. R. 24 Cal. 143.
I L. R.

1. A. 110. (7) (1896) 24 Cal. 531
(4) (1891)1 L.R.19C.253; L. R. 19
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that when an ocoupanoy right has been sublet or is subject to a mortgage, then its
purchase by a sole or co-sharer landlord shall not be regarded as destroying or injuring 1808
the rights of the under-tenant or mortgagee. The rights of the under-tenant will JAN. 20.
remain, but he will be brought into direct relations with the landlord and become a —
tenant and not be an under-tenant any longer ; while the rights of the mortgagee will FuLL
continue unaffected and he will still be at liberty to enforce his mortgage lien. BENCH.

 In the case of Gérish Chandra Chowdhry v. Kedar Chandra Roy (1), the Judges 83 0. 886=9
who decided it refrained from following the ruling in Jawaedul Hug's (2) case, They §, W, K. 249
endeavoured to distinguish it from the case before them on the ground that the rule =4 G.L. J. 1.
therein laid down applied only to transferable and not to non-transferable holdings,
which was the nature of the disputed holding in the oase before them. But we see no
reason for distinguishing transferable from non-transferable occupancy rights. In
oither,case we comsider accordieg to the terms and intention of section 22 of the
Bengal Tenanoy Aot, the occupanoy right must cease to exist if purchased by a sole or
joint proprietor or permanent tenure-holder.

‘¢ For these reasons we consider that this second appeal should be decrced. But
as our views are opposed to those of the Judges who decided the three cases oited above,
we are constrained to refer this second appeal to a Full Bench. In doing so we would
point out that the case of Jawadul Huq v. Ram Das Saha (2), though deoided by a
special Bench of five [390] Judges, is not a deoision of a Full Bench. It can therefore
be set aside by a Full Bench, and doss not require the decision of the Full Court.

‘¢ The questions we would propound for the convideration and determination of
the Full Bench are as follows :—

(s) Are the plaintifis in this case entitled to joirt khas possession with the
prinoipal defendants ?

{#5) Where the omses of Sitanath Panda v. Pelaram Tripati (8), Jawadul Huqg
v. Ram Das Saha (4), and Méajan v. Minnat 4li (5), so far as they lay down that
when an ccoupancy right is purchased by a sole or joint proprietor or permanent
tenure-holder, ouly the cccupanoy right ceases to exist, but the teranoy remains
divested of the occupancy right, correotly decided, or in such a 0ase does the occupancy
right and the tenancy right ceasa to exist, 80 that the sole or joint proprietor or per-
manent tenure-holder who purchases acguires no right as s tenant at all 2"’

Babu Mohendra Nath Roy (Babu Biraj Mohan Mazumdar with him)
for the appellants. The words ‘* occupancy right ” are not defined any-
where in the Bengal Tenancy Act, but the definition of ‘ ocoupancy raiyat’
in B, 4 of the Acbt shows that occupancey right is the sum total of the
rights of an ocoupancy raiyabt. If s0,i.e., if occupancy right means
and includes the whole bundle of rights of an occupancy raiyat, then
Jawadul Huq v. Ramdas Saha (4) was wrongly decided. But if oceupancy
right is a mere incident attached to a holding, then that case was rightly
decided.

{GHOSE, J. The occupancy right which is acquired after 12 vears is
geparable from the other incidents of the tenancy.]

[MAcLEAN, C. J. Why should not section 22 of the Bengal Tenancy
Act be construed strictly ? The decision in Jowadul Hag (4) has stood
good for ten years.] N

That decision is contrary to the provisions of the Bengal Tenancy Act.
Section 4 of the Act enumerates the different classes of tenants recognised
by the Act, and if oceupancy right in section 22 does not mean the whole
bundle of rights of an occupancy raiyat, then a new class of tenants will
come into existence, and if a co-gharer landlord by virtue of his purchase
of an occupancy holding becomes a non-occupancy raiyat, then after 12
vears he would acquire right of occupancy.

[891] The same words “ occupancy right shall cease to exist ” cecur
in both the clauses (1) and (2) of section 22 of the Aet, and if in one clause,

(1) (1899) I L. R. 27 Cal. 478, (4) (1896) I L. R. 24 Oal. 142,
(2) (1896) I. L. R. 24 Cal. 148. (5) (1896) I L. R. 24 Cal. 521.
(3) (1894) I L. R. 21 Cal. 869.
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riz., clause {2), it is hold to mean that only the occupancy right and not
the entire tenancy right should cease to exist, then the same inbterpreba-
tion should be given to the other clause, with the result that in cases
coming under clause (1) a person would come to be his own tenant.

[GrosE, J. The doctrine of merger may apply to cases coming under
clauss (1 bub it cannot apply to any cass under clause (2).]

As to how far the doctrine of merver is applicable to cases under the
Bencal Tenaney Act see Lal B hudoor Singh v. Solomno (1) and Radha
Gobind Koer v Rokh:l Das Mukherjee (2); Finucane’s Bengal Tenancy
Act, p. 130, and Tagore Law Lectures (1895), p. 312.

Tns. 6 of Act X of 1859 the words ** occupancy right ” were first used
by the Tegislature as denoting the right to hold land on payment of
rent. The rights of an occupancy raiyat are co-extensive with the right of
occupancy thus indicated.

Babu Sarat Chandra Basak for the respondent. The term ** occupancy
holding ”* has been made use of in s. 22 of the Act; if the intention of the
Tiegislature were that the holding should cease to exist, then it would have
ropeated that expression instead of saying that the ** occupancy right  shall
cease to exist. When any third person is concerned, the holding is recogniz-
ed as existing, 7.2, he will bhe able to enforee his rights against that hold-
ing, although it may have been transferred to a co-sharer landlord.

[MacLEAN, C.J. What is your answer to the reasons givenin the
referring order ? ]

With regard to the first reason the answer is that the effect of the deci-
sion in Jaowadul Huq v. Ram Das Saha (3) iz not to introduce & new class
of tenants not contemplated by the Tenancy Act. After the ocecupancy
richt ceagses fto exist, the person becomes a tenant not having a right of
oceupancy, .e., & non.occupancy raiyas.

[392] Rection 129 of the Tenancy Act lays down that a landlord can
never convert a raiyati land into nij jote land ; therefore the second reason
is based upon an erronecus presumption, viz., that @ landlord can convert
raiyati land into nis jote land.

Tho answer $o the third question is that the words “ cccupancy right
shall cease to ex'st ” have the same meaning in hoth the clauses of &. 22,
but their effect is not the same in both, because the doctrine of merger
very properly applies to cases under clause (1), but not to those under
clanse (2). Thereis no breach of any fundamental principle in saying
that a co-sharer 'andlord can hold a raivati holding under his co-sharers.

The fourth reason may he answered by saying that if the Legislature
intended that the tenancy would terminate, there was nothing to prevent
it from saying so in express terins,

Macreww, C. J. The only question we have to decide upon this refe-
rence is, whether the case of Jowadul Huq v. Ram Das Saha (3) was
richtly decided. 'The question submitted refers to two other cases ; but if
we hold that the case of Jawadul Hug (3) was rightly decided the others
tollow. TIn my opinion it was. 'The point, however, is not free from some
difficulty, and the reasons civen by the learned Judges who have made this
reference against the soundness of that decidion are entitled to every res
pect. But it seems to me that the reasons urged by the Judges who decided
that case ought to prevail. Virtually that case was decided by six Judges,
as the five Judges who sabin that Court affirmed the view taken by

(1) (1883) I. L. B. 10 Cal. 4b. \8) (1896) I. L. R. 24 Cal. 143,
(2) (1885) I. L. R. 12 Cal. 82.
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Mr. Justice Beverley. Itis a decision which has not been challenged for eight 1508
or nine years, though it 18, perhaps, a little difficult to suppose that a simi- Jan. 20,

lar case has not occurred in the meantime. I am satisfied with the rea- —
sons given by the learned Judges in that case, and I do not think I can Brlgrég
usefully add anything to those reasons which, to my mind, are sound. —_—

The first question must be answered in the negative ; and the second qua 82 G. 386==89
the case of Jawadul Huq v. Ram Das Saha (1), in the affirmative. C. W. §. 249

[893] The result is that the suit must be dismissed with costs in all =% O Lr3-1.
the Courts.

GHOSE, J. I entirely concur with my Lord. I do not think that any
sufficient ground has been shown why we should differ from the decision
that was arrived at in the case of Jawadul Huq v. Ram Das Saha (1),
The Bengal Tenancy Act contemplates two classes of raiyats —occupancy
raiyats and non-oceupancy ratyats, Non-occupaney ralyats may, no doubt,
by 12 years’ occupation, acquire a right of ocecupancy ; butif he has not
acquired such a right, or does not possess such a right, he is only a non-
occupancy ratyab. Section 22 of the Bengal Tenancy Act speaks of an
oceupancy right ; and, in the circumstances mentioned in clause (2), it
says :—such ~ oceupancy right shall coase to éxist.” But it does not say
that the holding itself shall cease to exist. It has, however, been said that
the same words ** shall cease to exist ' oceur in both clauses (1) and (2) of
the said section 22 ; and if the tenant’s right is to be taken to comse to an
end in one case, it must also be taken to have come to an end in the other
case a8 well. To my mind there is an obvious distinction between the two
cases comtemplated by section 22. In the first-mentioned case, I mean
that in clause (1) the interest of the raiyat and the landlord becomes
united in one and the same person, and the nccessary vesult is that the
tenant’s right is merged in the higher vight of the landlord, because the
latter could not hold the land as a raiyat to himself, But the like result
does not follow in the other case, for the co-sharer landlord having acquired
the rights of a raiyat could hold the land as a ratyab, if not to himself
certainly to the other éo-sharer landlords. I am of opinion, therefore, that
when the Bengal Tenaney Act does contemplate a class of raiyats different
from raiyats with right of oceupaney, namely, non-occupancy raiyats, the
result of a purchase by a co-sharer landlord of the occupancy holding of a
tenant, as it is in the present case, will not be the termination of the
tenancy right altogether, but only of his occupaney right in the holding.

[892] Rampini, J. I regret I am unable to agree in the judgment of
my Lord, the Chief Justice, and ol my brother, Mr. Justice Ghose. I do
not think it necessary to set forth my views at any length because they
are expressed in the order of the referring Judges, of whom 1 was one. I
adhere to my views, and [ would auswer the first question propounded for,
our decision in the affirmative, and the second in the nagative.

HARINGTON, J. I agree in the judgment delivered by my Lord. In
this case the purchaser of the tenant’s interest was not the landlord but
one individual out of a number of persons who jointly constituted the land-
lords, so that the greater estate, that is, that of the joint landlords, and the
lessor estabe, that is, the interest of the tenant which is purchased by one
individual out of many, do not coincide and meet in the same persons: there
cannot, therefore, be any merger. I do not think thatin section 22, clause (2)
of the Bengal Tenancy Act, the Legislature has expressed an intention
that the tenancy should cease to exist under the circumstances of this case,

(1} (1896) 1. L."R. 24 Cal. 148.
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1808 I think the Liegislature only intended that the oecupaney right, which is an
Jan. 90  incident of the tenancy under Chapter V of the Tenancy Act, should cease
—_— to exist, 1f it was intended that the fenancy should come to an end, I think
Bﬂ?o;. the Act would have said so and would not have been limited in terms of

— the cesser of the occupancy right only.
820. 886=9 BreTT, J. I agree with my Lord the Chief Justice in the answer
C. W. N. 288 hich he proposes to give to this reference. I accept the reasons given by
=10. L. 3.4 110 1earned Judges in the case of Jawadul Hugq v. Ram Das Saha (1) in
support of the view which we take, and I have nothing to add to the rea-

sons which they have ¢iven for their opinion as expressed in that judgment.
Appeal dismissed,

32C. 398 (=1 C. L. J. 10=3C W. N. 265.)
[395] FULL BENCH.

Before Siv Francis W. Maclean, K.C.1.E., Chief Justice, Mr. Justice
Ghose, Mr. Justice Rampini, My. Justice Harington and
Mr. Justice Brett.

BiriN BEHART MANDAT, v, KRISHNADHAN GHOSE,’
[28rd January, 1905.]
Landlord and tenant—Enhancement of rent—Bengal Tenancy Act (VIII of 1885),
s. 29, cl. (b), previso (1)—Average rate of rent— Registered kabuliat.

Proviso (i) to 8. 2 of the Bengal Tenanoy Act (VIII of 1885).does not sontrol
olause (b} of that section. The landlord of an cooupanoy raiyat cannot, there-
fore, recover rent at the rate at which it hags been paid for a continuous
period of not less than three years immediately preceding the period for which
the rent is claimed, if such rate exceeds by more than two anras in the rupee
the rent previously paid by the raiyat.

Mothura Mohuw Lahirs v.«Mati Sarkar {2), so far as it decides to the oon-
trary, was wrongly decided.

The rate contemplated by proviso {s) is not the average rate.

APPEAL by the defendant, Bipin Behari Mandal,

The respondent instituted this suit in the Court of the Munsif at
Kandi for recovering from the appellant rent at the rate of Rs. 81 per
annum on the basis of a registered kabuliat. The Munsif decreed the suit
at the kabuliat rate. On appeal before the Distriet Judge the following two
issues, amongst others, were raised :—

(4) Did the kabuliat contravene the provisions of s. 29 of the Bengal
Tenancy Act ?

{43) Had the tenant paid rept at the rate of Rs. 31 per annum for
sontinuous period of three years preceding the period for which rent was
claimed ?

The rent formerly paid by the defendant was Re. 24-13-9 and the
kabuliat rendered him liable to pay at the rate of [396] Rs. 31 per
apnum. The Distriet Judge, therefore, vefused to enforce the kabuliat as
it contravened the provisions of 5. 29 of the Bengal Tenaney Act, the rent
being enhanced by it by more than two annas in the rupee, but he gave the
plaintiff a decree for remt at the rate of Rs. 30-3-1% p., on the ground
that that was the average rate of rent paid by the tenant continuously for
not less than three vears before the period for which the rent was claimed,

. Reieren;to Fall Bencgﬁwin Appeal from Appellate Decres, iQo- 1768 of moé.
(1) (1896) 1. L. R. 24 Cal. 148. {2) (1898) I. I.. R. 25 Cal. 781.
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